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Zwischenverfahren

January 17" 2002, the Legislative Yuan passed a latest revision bill of Code of
Criminal Procedure (hereafter, CCP). Among the revision, the amendment on Article
161 accordingly gave birth to a new mechanism of “prosecution review” (or
“indictment review ”) in the criminal procedure in Taiwan. According to the
Legidlative Reasons for Revision with Art.161, the amendment took as example the
intermediate process (Zwischenverfahren) provided in Article 199 to Art. 211 in
German Code of Criminal Procedure. In German, the Zwischenverfahren mechanism
was introduced into practice since long ago. For a German criminal case, as soon as
the indictment is filed by the public prosecutor, the case enters an intermediate review



phase authomatically. Until the judge decides atrial hearing is begun, the case will not
gointo itstrial phase. From aview of comparative legislation, the intermediate review
isarare legidative design. Yet since the execution of German intermediate review
system has been in practice for more than a centrury, and the German scholars have
been keeping examing the relative aspects of the system, the outcome of the research
on thisissue in German therefore deserves decent attention for the researchers and
practioners from a country with asimilar system. As one can imagine, theresearchin
German could by all means present a profound enlightment for the future
development of the Taiwanese prosecution review system.

One the other hand, while taking example from the provision on intermediate
review process (Zwischenverfahren) in German CCP, the provision of revised Art.
161, CCPisunduly over-simplified. Since the legislative process was undertaken
quite hastily, one can expect quite afew of problemswill come up with practical
operation in near future. Here are some examples of them. Is there any time limit
before which the court may make a prosecution review? How should one
appropriately interpret the phrase “before the first trial day” in Art. 161? What isthe
legal basis of the interpretation? What is the court organization for holding a
prosecution review process (a sole judge, ajudge panel, or an authorized panel judge)?
What evidentiary rule should be adopted for the prosecution review? What will be the
difference between the evidentiary rules for trial and for prosecution review? May the
court investigate evidence on his his’/her motion during the intermediate process? Can
the court instruct the prosecutor to go on for further investigation or to add a
particular evidentiary item? All of these questions are subject to further discussion and
research.

Based on the* earlier study, better solution” theory, this research project takes the
issues originated from the amendment on prosecution review in CCP asits primary
study scope. The provision of intermediate process in German Code of Crimina
Procedure and the related scholar documents and will be cited for making a
comparison. The merits and shortcomings of the amendment will be fully discussed.
For apractical puopose, the study is also trying to work out a manual of guidelines
which could be taken as reference in the dayly practicing for public prosectors and
judges.
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12 vgl. Kleinknecht/Meyer-GoRner, StPO (Kommentar), 45. Aufl., 2001, §199, Rdnr. 2.

E Vgl. Beulke, Strafprozefirecht, 5. Aufl., 2001, Rdnr. 354.
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14



18

19

8150 GVG
61 anordnen

bitten

88157-159 GVG

20

88203, 2071 SIPO §204 StPO

8203
SIPO hinreichender Verdacht
81701 StPO

Verurteilungswahrscheinlichkeit 2

18 vgl. Kleinknecht/Meyer-GoRner, StPO (Kommentar), 45. Aufl., 2001, §202 Rdnr. 2.

¥ vgl. Kissel, Gerichtsverfassungsgesetz (Kommentar), 2. Aufl., 1994, §150 Rdnr. 2;
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2 vgl. Beulke, Strafprozefrecht, 5. Aufl., 2001, Rdnr. 357; Kleinknecht/Meyer-GoRner, StPO
(Kommentar), 45. Aufl., 2001, §170 Rdnr. 1; Kuhne, Strafprozefdiehre, 4. Aufl., 1993, Rdnr. 319; Roxin,
Strafverfahrensrecht, 25. Aufl., 1998, 840 Rdnr. 8.
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% vgl. Beulke, StrafprozeRrecht, 5. Aufl., 2001, Rdnr. 358.
" vgl. Beulke, Strafprozef¥recht, 5. Aufl., 2001, Rdnr. 361f.; Kiihne, StrafprozeRlehre, 4. Aufl., 1993,
Rdnr. 325.; Roxin, Strafverfahrensrecht, 25. Aufl., 1998, §40 Rdnr. 12.
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% vgl. Roxin, Strafverfahrensrecht, 25. Aufl., 1998, §40 Rdnr. 17.
% vgl. Roxin, Strafverfahrensrecht, 25. Aufl., 1998, §40 Rdnr. 19.

3 vgl. Kleinknecht/Meyer-Gofner, StPO (Kommentar), 45. Aufl., 2001, §211, Rdnr. 3f.
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I, 2. Aufl., 1964, Nr. 161 Fn. 285 unter Verweis auf Henkel, Strafverfahrensrecht. Ein Lehrbuch, 1953,

S. 364.
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¥ Vgl. Roxin, Strafverfahrensrecht, 25. Aufl., 1998, §40 Rdnr. 3.

% vgl. Kihne, StrafprozeRlehre, 4. Aufl., 1993, Rdnr. 329.

% S0 z.B. Eb. Schmidt, Der StrafprozeR - Aktuelles und Zeitlose, NJW 1969, 1137, 1143; Loritz,
Kritische Betrachtungen zum Wert des strafprozessualen Zwischenverfahrens, S. 58ff., 65f.

37 vgl. Stuckenberg, Untersuchungen zur Unschuldsvermutung, 1998, S. 143.

% vgl. dazu Roxin, Die Reform der Hauptverhandlung im deutschen Strafprozef3, in: Probleme der
Strafprozefdreform, Hrsg. Littger, 1975, S. 61f.

% vgl. Eb. Schmidt, Lehrkommentar zur Strafprozeordnung und zum Gerichtsverfassungsgesetz, Teil
[, 2. Aufl., 1964, Nr. 161 Fn. 285.
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Pfeiffer

a“ Ranft

0 Kiihne, Strafprozefilehre, 4. Aufl., 1993, Rdnr. 330; vgl. auch Roxin, Die Reform der
Hauptverhandlung im deutschen Strafprozef3, in: Probleme der Strafprozefreform, Hrsg. Littger, 1975,
S. 54.

1 Vgl. Roxin, Strafverfahrensrecht, 25. Aufl., 1998, §40 Rdnr. 3.

“2 vgl. Roxin, Die Reform der Hauptverhandlung im deutschen Strafprozef?, in: Probleme der
Strafprozefdreform, Hrsg. Littger, 1975, S. 61.

* S0 z.B. Beulke, Strafprozefrecht, 5. Aufl., 2001, Rdnr. 352; Pfeiffer, in: KK-StPO, 4. Aufl., 1999,
Einl. Rdnr. 43; Ranft, Strafprozefdrecht, 2. Aufl., 1995, Rdnr. 1285; Riefl3, in: LR-StPO, 24. Aufl., 1987,
Vor 8198 Rdnr. 13ff.; Tolksdorf, in: KK-StPO, 4. Aufl., 1999, Vor §198 Rdnr. 3.
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