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§81 StPO

A group of amendments is among the revised articles in the Code of Criminal
Procedure (CCP hereafter) which is pending in the Legisative Yuan before being



passed to become new laws. (Revised Articles CCP 203, 203-1, 203-2, 203-3, 203-4).
According to the background interpretation to the amendment draft, to serve the end
of sound fact-findings and decent law-application, it exists the need of forcing the
accused to a hospital or other institutes to take a mental evaluation check-up. Since
such measure will unevitably limit the physical freedom of the accused so ordered, a
core article of amendments provides that a warrant has to be issued by the court to
permit such tentative detension. The amended provisions also cover the issues such as
duration of the detention, the methode of execution, and the place of detention for
such purpose.

Similar regulations can be found in foreign laws. German Code of Criminal Procedure
(StPO) is an example, which can be taken as a comparison basis. In need of

evaluation the mental state of the accused, a German Court can exercise its authority
to order the accused enter a public hospital for amental examination, with a prior
consent of the accused or his’her legal counsel. In Germany, such forced measure can
only be executed against the accused with grave suspicion. Like in other similar
contexts, a principle of proportion applies when the court isto consider adopting the
measures. The accused imposed of the disadvantage is entitled to immediate
appealing. An appeal like thiswill hinder or postpone the execution of the court order
of tentative detention.

While taking an foreign example, Taiwanese amendment proposals neverthless
created several confusing issues for the courts and lawyers. For instance, what isthe
starting point for launching this sort of forced measures, or, amounting to what extent
of suspicision with the accused will the measure of thiskind is warranted? Another
exmple, athough the accused suffering from such decision has aright to appeal, the
appeal action itself can exert no effect to halt the execution of the detention decision.
The accused will not thus benefit from the appeal action. Hence, some kinds of
adjustment with legislation process or judicial administration is evidently necesary.

Based on an “early diagnosis, early cure” priciple, this rearch project isfocusing on
the tentative detention amendments, including the various issues originating from the
amendments. While comparising with the provisions covering thisissue in German
CCP, the author is trying to present a solution proposal in terms of theorical
interpretatation aswell asin practical operation.
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2 vgl. BGH JR 1955 472; Dahs, in: LR-StPO, 24. Aufl., 1987ff., 8§81 Rn. 6;
Kleinknecht/Meyer-Gofldner, StPO, 45. Aufl., 2001, 881 Rn. 3; Paulus, in: KMR, 1998, §81 Rn. 19.

10



8811 StPO

833Il StPO
1 2 Psychiater oder
Neurologe
2 8§81l
SPO
81401 Nr.6 SIPO
23
24
3
8833l, Il SIPO
4
25 26

% vgl. Kleinknecht/Meyer-GoRner, StPO, 45. Aufl., 2001, §81 Rn. 10ff.; Roxin, Strafverfahrensrecht,
25. Aufl., 1998, 8§33 Rn. 4; Schiiichter, Das Strafverfahren, 2. Aufl., 1983, Rn. 278.1f.
= vgl. 81471 StPO 33

2 Vgl. KG JR 1964, 231; OLG Karlsruhe MDR 1984, 72; Kleinknecht/Meyer-GoRner, StPO, 45. Aufl.,
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