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Z| gk R B (Beurtellungssplelraum) #E 7 “margin of appreciation” R B
(229 02004 & 10 7 13/14 7)o 2 R * 629G LAR TS &7 % i

A iR ehiFA) (Article 15 - Derogatlon in time of emergency); @ *>t/kin- &) R
Fa?*??f%#ﬂf’nitib’"l%‘r CFIR L R A R DAL o (e b B 2 ERAs I r 4
TR (R H L LG 3 AR LOR ?x?‘f‘ ) AT A ARE IR E 2
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SETER FIER RO N
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FpOHIET > 2 RIE T

1. 3% Rl 2SR5 87 [R5 Ty 2 TR R/ 2 2 3K 2 15

29 L A N e R L I A AR A R = SR SRR
N F - AR EE S -4 ZiE2 ﬁi%ﬂifreéjﬁkﬁr?,zpéﬁ— LRz 32 (2004:

145-146) ; FER (2003: 108) : 1§ 2 5E (2003: 144) «

%0 ARERF 2RI et Lo E L F R e OO BHA- TE NRRETELY

BAARAEREAL P CREL] > REHERERERERN A o Re > ARELTE

BT F AR L 0 2 As A Fﬁﬁémﬂg 2 R WRE TR B OOO# whH

AF 2L T E% - L4 i (Corpus Juris, Article 29-Rights of the accused) P

BN FALE AN PER S p R - A3 FREUEAR EAR L =

RHEZ 5 A%~ ke EARZ B BAIE L Lk 2 o

3 “Article 6-Right to a fair trial: 1. In the determination of his civil rights and
obligations or of any criminal charge against him, everyone is entitled to a fair and

public hearing within a reasonable time by an independent and impartial tribunal
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2,57 lﬁi_ SRS EY [EEY = —Elfffdﬁ’ﬁffﬁzfﬁ]?@a‘ﬁ MR
B o T AL RSB T R R R T
o [fil ﬁ“lfcﬁjﬂmlll*@ F HE . .J/%*]J%El [ e 5%
B IR I 5 AR R AR
(witnesses against him; Belastungszeugen) . [&& » *-1[] »

TV R SRR - A FHHT AR T YR

32

33

established by law . . .” (Emphasis added).

DHFAEF-Far Ko 2 GH 2 ANFE N HRNEFE ~ [TIGESE 2 TR
o blde TAR AR 7 A e 4f (Ostendorf & Radke, 2001: 1094- 1096) i‘r‘-‘a%

Hﬂiﬁﬁéﬁ’%ﬁﬂkﬁz&ﬁd%ﬁﬁéi“mme®MMandhk
civil rights and obligations” 2_ §F5%E 2 > » E tge &8 0 g &} W75z (%
L ECHR, for examples, Kénig v. Germany, 1978, Series A no. 27; Feldbrugge v. the
Netherlands, 1986, Series A no. 99; Moreira de Azeredo v. Portugal, 1990, Series A
no. 189) o fe 4rpt — % > » 5148 7 FMHILE § K SR A I RS BE K BLihE
Pk Pz $2]9% B AT (Harlow, 1999: 201-204) -

“Article 6-Right to a fair trial: . . . 3. Everyone charged with a criminal offence has
the following minimum rights: . . . (d) to examine or have examined witnesses against
him and to obtain the attendance and examination of witnesses on his behalf under
the same conditions as witnesses against him ;. ..” (Emphasis added).

A > ICCPR % L w ifz 2T g2k P e A L Q 5 S FE iR

B FEm; INHE? @A BEFTERER AT E- 32 % “In the deter-
mination of any criminal charge against him, everyone shall be entitled to the fol-
lowing minimum guarantees, in full equality: . . . (e) To examine, or have examined,
the witnesses against him and to obtain the attendance and examination of witnesses
on his behalf under the same conditions as witnesses against him; . . .” (Emphasis

added) -
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L AR BT T AT A B
o RFE TR HURRIPVEL F Rl Rl RS RS ET
(equality of arm; Waffengleichheit) pu~fin 3 > iﬁﬂ[f‘} fesi!
JI’JgﬁFg.?F?;iit SV IR E ;;m AR A S
SO 1] A I (R

[ R BRSSO AL SR I > >
12 O TS — A ST il
RS ABFEOE T ISR K BT 5 R
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BEA S - OOF) kA BEFD RS (511 A Hl@Ec) £@a

HREE (AEF -2 2% - %2 =iE2 =
% ECHR, Bonisch v. Austria, 19835, Series A no. 92, §32: “ . . . he principle of equality
of arms inherent in the concept of a fair trial . . . and exemplified in paragraph 3 (d)

of Article 6 (art. 6-3-d) (‘under the same conditions’ . . . ).

% ECHR, Artner v. Austria, 1992, Series A no. 242-A, §19: “The guarantees in para-
graph 3 of Article 6 (art. 6-3) are specific aspects of the right to a fair trial set forth
in paragraph 1 (art. 6-1)”; ¥ 3% L Ferrantelli and Santangelo v. Ttaly, Reports
1996-111, §51.
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(i~ (anyone) %5 i * (everyone) AT ~ {4
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*”:ﬁ’%ﬁ* fw*“”ﬂﬁﬁfﬁﬂﬁﬁ“iyp ]
%&’@%%-7%”@ T m%u@%§0$é4p,,m%%pﬁj:
RIS 200 g B0

3" % L ECHR, Liidi v. Switzerland, 1992, Series A no. 238, §§47-49, 50: “In short, the

rights of the defence were restricted to such an extent that the applicant did not
have a fair trial. There was therefore a violation of paragraph 3 () in conjunction
with paragraph 1 of Article 6 (art. 6-3-d, art. 6-1)” »

FRIEE S FE T RN AR RITRIERPS T R X2 N iE o d 3t e e (vgl Esser,
2002: 51-94, 400-534; Grabenwarter, 2003: 325-388; Meyer-Ladewig, 2003:
88-129) » fx¥g- 7 13‘;1 o R A LTS LA XA L H - L 2 EusE
iR EIE o AR S AT RRAEEH TR RS el ¥ 2 E AT e
FEREDE - 2BRF B2 A M%‘hl CPERRE B RRER S &L
D E AL FIE > RN A R R ST BN @] 0 do p e
oA EHEAHFLRE A BEIR AL R g AR L e
;%{ﬁpm%ﬁﬁﬁﬁmﬁﬁaamé—@gﬁ RS- E EE r
£ A AR S Pk K R & R (% LECHR, for examples, Barbera, Messegué and
Jabardo v. Spain, 1988, Series A no. 146, §68; Delta v. France, 1990, Series A no.
191-A, §35; Isgro v. Italy, 1991, Series A no. 194-A, §31; Ferrantelli and Santangelo
v. Italy, Reports 1996-1II, §48; Van Mechelen and Others v. the Netherlands, Re-
ports 1997-111, §50; Teixeria de Castro v. Portugal, Reports 1998-IV, §34) i ¥ >
SLPRAEAC R BRI A e g R T AT gL £
HRPRAEADAEF FUIRTA > BRI FHPN BAS L FEF Y &
{6 R L¥TH RS 2 E£F v AT 0T % Kk M E o (doF 51 Barberd, Messegué
and Jabardo v. Spain™ 5 - B) o A2 F 2 i H AR Ao d 0
L é\l% Jeng sl 2| B P FHE AR PAE > R e b RO X RS Fachp B
E NP ar S\ SR RS 37 13@%? s FR 0 5 U AEAT T FOFE AP R e

38
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A (R [ FT (Article 8-Right to respect for private and

_4

% “Article 3-Prohibition of torture: No one shall be subjected to torture or to inhuman
or degrading treatment or punishment.”

TR EL AP PR S I" Bz > F ri 8252 g DA Mg
R AN FERAD - s S N LR P E ) x?g,m% N feb vk Re oz F—};ég S ZTHC S
fﬁ?‘?“ﬂf’p‘miz}%ﬁfﬂi—,—.thL SR (RAEFAL LI ANESFE-T S EY -0
FAe o WRE PV E DR OEE EREGE 23R 2 RF AR
MES SRR R EE R BB PRE LLATE AL FER O (§136a
StPO; StPO Z A= F B2 2 [ T )

[ R-E OIS AN ﬁiﬁﬂ#ﬂﬁgifﬂl CEBRMARESNREIR LA F R
(Ambos & Ruegenberg, 2000: 194) « 2 @ > &gk £ g + B H » o' A @72 Fag
BRI andp B4 2] (40 Aksoy v. Turkey, Reports 1996-VI; Aydin v. Turkey,
1997-VI; Cakici v. Turkey, Reports 1999-1V) » iF it & i & &2 H @\ R 4E % B
HoR @A A P2 A AR B RS EAERTY L2 R (4
Tyrer v. the Unlted Kingdom, 1978, Series A no. 26; Campbell and Cosans v. the
United Kingdom, 1982, Series A no. 48; Soering v. the United Kingdom, 1989, Se-
ries A no. 161; Costello—Robers v. the United Kingdom, 1993, Series A no.
247-C) - # 335 FEREZPAFEDOES -4 41 E-RFERL LA
2 & A5 gk o) ¢ (Selmoum v. France, Reports 1999-V) » ;% Wg”’ L R PE o
el ik > FEAagmMsliips t iR TR2HES: iz do
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# )¢k (Esser, 2002: 817-818) « x H § p B & 2ApAF4t g A 2 e 23 F &
HenE R > B30 - 4 4 N~ & A % % (Human Rights Act 1998) » #2t = O
OQO#L Pz pAr By AN FZL (A L2004 # 10 7 13/14 p
M~ Fie4y 0 2002: 40); w4 - - F 28 E W~ @iEF &% (Anti-Terrorism,
Crime and Security Act 2001)° £ & & #7|F 42 ] (F454>2004b: 532-539,
543-546) -
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(Article S-Right to liberty and security) » -/l £l -
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PP ?s&mi/:h I, EIF*' SN FjdﬁAF ol AR

eI pv g (Article 9-Freedom of thought,
conscience and religion) o 5F=> ﬁ[ N F"W%\'ﬁﬂyﬁ RN
FEIRI R RLAIET 2 A2 Ry ST DA ﬂ“ff

Frsfl ; (“necessary in a democratic society”) H*Lﬁ‘U o

%’Eﬁgflﬁ s @[Eﬁ[{gﬁ?d} e oy FFJ CrAE Y V& 28
FF’-? such: U A B G LT /11 e Fg’ﬂj?’}
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(§§66c-¢ StPO) = ZHZG iy » A < ST IR YV B FLRS

42

* ECHR, Murray v. the United Kingdom, 1994, Series A no. 300-A (4 %404 1 — =4t
L FpT AR A AL AR

4 ECHR, Buscarini and Others v. San Marino, Reports 1999-1, §§38-40.

B 3P 3 % B Pfeiffer (1999: 98-100); Roxin (1998: 217-223); Volk (1999:

164-165) -



RAPAZHTHNE 139

HFHEGE #pJg[fﬁf;J > TRLE) e ;’” SURSAY S (B
L PO BRI T T S R

2 ~ BUMAREEPR 2 EF B9 4
- NHAEEZ X2 BE

(R Y S TR OV A T 29 5 e I T T )
BRI PEFIT I I AR B 2l
B T P{EN A VYRR (SR EL A VL ¢ (Esser, 2002: 630-692) ©
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TEREIL [ I TR (zweckorientiert) s i EAEG, » HFE L
b A EJ FI 2 8% (autonome Interpretation des Zeugenbe-
griffs) - FTETF o PR AR R R R T ﬁ“ﬁ i B
T LR P RO wvmﬁg[g@
RS (g B AR S AR e SR ] HAR R
ﬂi (AP B IR S o (9 R “ﬁ}*ﬁﬁf‘r:Ftrﬁj FEyiNE
o E.'?E‘E]i"ﬂ » Y[IKostovski — FF[1 > [ T E 1k [k F“ b IH%E
PR R B SRS T ALY B AL RS AL
[P B iF;Ff“ I &2 P RLET N o (Y S MR FRIVAS B
B §Jt VEVRP S ASERY (D) RS 0 IR RS [

@T‘ﬁ ERpORSER - B R B P e

S ECHR, Liidi v. Switzerland, 1992, Series A no. 238, §43; Schuler-Zgraggen v.

Switzerland, 1993, Series A no. 263, §66; Dombo Beheer B.V. v. the Netherlands,

1993, Series A no. 274, §31: “In any event, the competence of witnesses is primarily

governed by national law.”

Mmoo A D 9 p A (iR R AL 0 3 % A Joachim (1992: 246-247);

Grabenwarter (2003: 37-38) °

4" ECHR, Kostovski v. the Netherlands, 1989, Series A no. 166, §§40, 41,
AEFadAT a2t 4 Kostovski 8 &% BIRABF > & H & 4 A&k~ >
BERT WS BEELAGTHRE ESRav AP H L LR PTHS -

46
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f§Kostovskig ~ Windisch% » £l {4 ﬁ'%%%?[ﬁ’\p* A Yt

BESRERE S 2ohETLH V- £ M2 - ?ég“ra‘*‘% TR I
i-®% @’mYﬂﬁfﬂ:Lz;{g HE Ao o tsr f- % tenXHERf
H-M- ¥ - & D % Kostovski % 4 %k o & 5t "'E‘} # 4 7 Kostovski & 4 o
%%?% ?1’,5.—& ’ ’F! %/Z F u%fﬁ%” ¥ L—-g‘F_fl/F“‘ B X e ﬁ%PEfiFmﬂ
RFEE  RMEFRN O BRETR T EI B SR FHY XY A L
FLEEAT AN BAENZIFF LGP T 2B Ry o Y FIK
PRI BE > PRI S 0 - K X B Y TR N erfana flm A o - ks F
ERRAEY AR SOEE -
48 # % B European Court of Human Rights (1998): “The Act of 11 November 1993,
which entered into force on 1 February 1994, introduced a number of amendments
to the Code of Criminal Procedure and resulted in new rules as to who may be
defined as a ‘threatened witness’, who may remain anonymous, and the methods to
be used in order to safeguard the rights of the accused in cases when the testimony of
such persons is used in criminal proceedings (Resolution DH (94) 47 of 9 June
1994)” (Empbhasis added) -
Y A A TEER R T hE 8 ) 4o Bonisch % ~Delta % ~Engel % ~Ferrantelli
% ~ Saidi % ~ Unterpertinger % 2 Windisch %% » 7 & W] it 2§ T WP B2
BB R B R A R R T
ECHR Windisch v. Austria, 1990, Series A no. 186, §§17, 18, 23.
AFGIFi4eT P BEJIES AL - REAPF o - WA L AES BRT Gaige
T ERERE O RAEF IR AP ERIFIFI- T LA LV R
GFooipHA LAY - L AW ERA RGN e T R B RR AL D L
st A k¥ 374 Windisch 7= 7% » BB 8 @b S dp2n 0 2 AT -
Windisch A4 o 5 &> 2 KR PALTE TR o Rgdewmis - BE iz
FRAIES EF LEASDEF LA { A%S Windisch FFR g ~ s g -
FEY IR AR R ERIRE B I RAREF O QR T (art. 6-14art.

7

6-3-d) »

g

'-A:
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A D g*Fﬁ f[‘/]‘E%‘ﬂ ' * (“not give direct evidence in court”
“not testify in court in person”, “not hear . . . in person”) > ’F’:ﬁ%
H LSS IS TR R LY (A
”%Wﬂ*%ﬁmﬁ’ﬁﬁéﬂﬂﬁﬁ%%kﬂﬁ&ﬁ%mﬁﬂ
(“in fact before the court”) » ?& Fie T _‘]\—rufq_ E@Fll ~ WA~ A
SRR T RESERE BRI T
HRERSY ?“ﬁ?lﬂ’ﬁﬁﬂfjﬁ?{ Elﬁ‘/%’ﬂ%ﬂ (“read out at the hear-
ing/trial”) F?@?—“‘F’L?—‘FFJ%:TF_’[ f"% (“reported orally by police”) >
FURL: * HIRL 7 ASTPERORE - glﬁgqﬁ 8- o gy
PV AR [ SE N Y [ﬂJF’iF[FﬁJEF‘J&m}EHJ SN S F’;‘f[
FIgt e~ posk 219 f‘%iﬁﬁﬁ'ﬁ'l%ﬁ% R FT fify > IRl £ 9 E
BP9 > Sl Ts “TVF:FEF GRSt - (R W
Y S P 5L T RLIBRRE B -
“?EEEV?E‘EI(’JEE‘ 17 > G190 (Esser, 2002: 630-631) * 1~

TR I RS A (N T Vsgro® % Barbera %) 0 Y 2~ K

50 ECHR, Artner v. Austria, 1992, Series A no. 242-A, §19: “Although the Regional
Court did not hear Miss L., she should, for the purposes of Article 6 para. 3 @) (@rt.
6-3-d), be regarded as a witness—a term to be given an autonomous interpreta-
tion . . . — because her statements, as taken down in writing and then read out at the
hearing, were before the court, which took account of them.”

% ECHR, Bénisch v. Austria, 1985, Series A no. 92, §§31-32; Windisch v.
Austria, 1990, Series A no. 186, §23 ; Delta v. France, 1990, Series A no. 191-A,
§§34-36; Isgrd v. Italy, 1991, Series A no. 194-A, §33; Asch v. Austria, 1991, Series
A no. 203, §25; Vidal v. Belgium, 1992, Series A no. 235B, §33; Liidi v. Switzerland,
1992, Series A no. 238, §44; Artner v. Austria, 1992, Series A no. 242-A, §19; Pul-
lar v. the United Kingdom, Reports 1996-I11, §45.
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51 ECHR, Unterpertinger v. Austria, 1986, Series A no. 110, §§30-33; Asch v. Austria,
1991, Series A no. 203, §§10-25; Artner v. Austria, 1992, Series A no. 242-A,
§§9-19.

52 ECHR, Pullar v. the United Kingdom, Reports 1996-I11, §46.

%3 ECHR, Liidi v. Switzerland, 1992, Series A no. 238, §44.

%" ECHR, Kamasinski v. Austria, 1989, Series A no. 168, §§29, 93.
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ECHR, Engel and Others v. the Netherlands, 1976, Series A no. 22, §91; Kamasinski

v. Austria, 1989, Series A no. 168, §§18, 26-29, 91; Saidi v. France, 1993, Series A

no. 261-C, §41.

> ECHR, Olsson v. Sweden, 1988, Series A no. 130, §§89, 90. & it » + % L3 %
25 %i'@i‘r‘-‘f"‘liﬁiﬁﬁ??ﬁi” PRt — R & IR T o

o
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TR
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F,\Jﬁﬁ,% 3 W[Hi[gw%gﬁsa@ TR qypmﬁ“@‘r‘fr |f FHE o =R
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%8 ECHR, Delta v. France, 1990, Series A no. 191-A, §§10-21; vgl. dazu auch Esser
(2002: 642-643).
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?j;rg}ﬁ%gﬁz;@@a gaﬁﬁ% » [RER A i;t"@‘ Delta #% % E LT F%ﬁa
PIF B 0 A S B P ig%iil’[ﬁ'ii FIRIpr i - gy - oy
PR F LSRR R (o [4]) -
(=) HEFEMZm
1. BFHER S REIRE © DL Windisch v. Austria {5

PV SRR R R o RS (in principle; normally) - FYE [V
A Ciiﬁ%kﬁ'fj%ﬁ’ﬁx’ﬁ%?f?@éf B 5 B R EET ‘t‘j'
SRR R O PR R IRt -

9 ECHR, ibid., at §37.

0 % A European Court of Human Rights (1998): “In the Randhawa judgment of 12
January 1989, the Criminal Division of the Court of Cassation reversed its previous
case-law. Referring to Article 6 § 3 (d) of the Convention, it held that, on appeal,
where a formal application had been made for the examination of prosecution wit-
nesses who had not been confronted with the defendant at any earlier stage in the
proceedings, the court was under a duty to direct that they give evidence in adver-
sarial proceedings, unless that was impossible (judgment, pp. 12-13, §28, and Reso-
lution DH (91) 31 of 18 November 1991)” (Emphasis added) -

SREFELEE T 2% A E S - 5o “fair and public hearing” o I ¥t A fieh¥t
- -$nr 1% & £ (“under the same conditions,” “equal treatment,” “full equality

61
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= %}U%gifﬁiﬁ HIfRH >~ JﬂQpIJF; (as a rule) » f& [SPURIRRL @ B

F&‘EI%L R A AR E ;ﬁjFltl EI~J1§§F7 (“adequate and
proper opportunity”) » FIEfI T«""W’E’TF}HT HlE* o et
B~ TR RV ?&ng?f[|rii i1 =1 I i ri$ﬁ2ﬂFﬁﬁ\%§2ﬂ
gt [@l_ i_fﬂ Boee {H EWWF' [@3;& Ekﬁ&ﬂﬁg\ e E FI-E%, 5 T
RLETREET: ] Fﬁ%’iﬁ&ﬁ'\ lﬁ&"%’»ﬁ{"‘rﬁ VAR ’f =P TR AR
WES o BT AR S 1) i 2 AR A i p SR S
PR e - g R Eﬂjféﬂ)’*’ 3 PO ERLIETA FIES HELE 1 (“either
during the investigation or at trial”)» g% # kL Bﬁﬁ?ﬁﬁfﬁﬁ‘/:&ﬁ&
e A~ (“either when he makes his statements or at a later
stage”) » fy HRLIT- iﬁ'ﬁ‘}:ﬁi{fg?%' (“either at first instance or on
appeal”) » [EEGNTMERL T A TILE] S ol A AU
BN ~ vJﬁU%TFTﬁfmﬁUﬂ@ﬁffgﬁ} SRR

I'Eli:fit E“l HIJIEI\JE% ~ %u:j—ﬁj s ’ujﬁf\ [ 7S ET‘I:L‘ N ‘R’J b‘ Iy na‘—“ ,
of arms,” “in general be adversarial,” “adversarial argument”) > ¢ 354 ~ 8> ’riﬂa;;-}

BRIL (R EAGRREA BRFZAL) M S EN R FREA SRS
#% 2 & (4B ECHR, Bonisch v. Austria, 1985, Series A no. 92, §32 ; Barbera,
Messegue and Jabardo v. Spain, 1988, Series A no. 146, §§67, 78) s i& %) 3 4p § >t &4
BT ST A Emd o040 TRZS L RT3 f i

TF u}t% mE o BREAHFHAT O RFEAHERMFZF LALP
s BX 2T FH2Z R (AREF R AR F e A BB AR M
W F AL ¥ 3% L Ambos (2003: 16-17) ©

FEEHIRA B R o2 R S JE T FLY B W AFRE ™ FF 0 % F (inves-
tigating judge; Untersuchungsrichter ; 32 E %2 F) 2 4R "4z W > a5 H &
t%ﬁﬁ%ﬁﬁéiﬁﬁékﬁvWéﬂﬁéﬁ:&*ﬂD R R R R B
CEBRFAREFTHR A BE- 45 O& S WAL S RPFEL
Schiinemann (2003 & 10 * 14 p); Thaman (2002: 30-33) -

4 L ECHR, among other authorities, Saidi v. France, 1993, Series A no. 261-C, §43:
“All the evidence must normally be produced in the presence of the accused at a
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public hearing with a view to adversarial argument. However, the use as evidence of
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rf%J FIRE Tl FH pURLEL S R D B B =l 2 7 AT
HFEA -

P9 T2 AR W S A A
B (S S EBE S TS ) B RECR 2k B A
PRBERES > 2 AP RIS P VARV R e R P
‘J’E’Tfﬁj R E[ﬁjﬁfkﬂ F“Ji_ﬁ%j‘ (confrontation; Konfronta-
tion) 4’LLJL—£‘:?"‘F [' ;ﬁ«%"t@;ﬁ@ﬁf l’rffﬁ'psjrﬁq[ﬂ o E¥$TW
E‘HZF’EF 1 DB RLESBE ST [7f‘F”ﬁL R o % (R S R
IR YT ORISR © i 2 FERACH £ - T,
Yo e g g ﬁwﬁﬂﬁ"‘ﬁru i WJJE FIEAY S T
o> FIJ%TE’T“J%I%BEEFHJ[HVF TR TERE T
BRI - MR TR AT I pl*ﬁﬂrl ETHIpAREA > g T kL

B e e F”E TET%FEJE@?.’(@TPJ?P Folsf 2 F = [
s @i?ﬂ;’éf;,‘{f?g‘r|Bﬁ§@F”EJ@HE§E P VAL L RO FE -

ﬁ:{

statements obtained at the stage of the police inquiry and the judicial investigation is
not in itself inconsistent with paragraphs 3 (d) and 1 of Article 6 (art. 6-3-d, art. 6-1),
provided that the rights of the defence have been respected. As a rule these rights re-
quire that the defendant be given an adequate and proper opportunity to challenge
and question a witness against him either when he was making his statements or at a
later stage of the proceedings™.

4 L ECHR, inter alia, Barbera, Messegué and Jabardo v. Spain, 1988, Series A no.
146, §§85, 86; Isgro v. Italy, 1991, Series A no. 194-A, §§13, 32-37; Saidi v. France,
1993, Series A no. 261-C, §41.

é}?%i;v]-‘r 4o v Eg (1999: 123-201); 447 % (2004 & 10 7 2 )5 B (2001
248) 1 F L (1999: 7398) c LA v b FE T HBmE SR A THF
(confrontatlon) 8 TR 3R F $3 8 (cross-examination) | % W] 0 igde
A S EMAREERE ARET ST N BER ek THE (confrontation) 7
# k' (examination) | % %] > I A % 24P 0l 4R o
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R B i R PR o%
Saidif ~ kL 7] 8 FHJ PRE - ﬁ@ﬁ?ﬁﬁ‘f‘ Fﬂ‘%ﬁﬁm .
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g H'TFI?JH ’f[ o WYY N AR A o P ;ﬁﬁﬂﬁ E'??%ZET I
O IS R U A et st
S RS L R g
EH?T@’T%F l' FE o B[Tiﬁ' PV Saidi [ |BIAE U RLE Iﬂ
R b LR T T A R
e, "Tr[ J 4 & F]?T LlE *;ET’?"T[%F} » RLELRCH, Pﬁﬁl’\’”ﬁ'ﬁm
7 ¥ (“nature of the offence”) ==}, ff[»[ JIPHIET ~ R
lﬂi_*azfit}fi@ b GRS v e, B R Sk R F o )
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66 ECHR, Windisch v. Austria, 1990, Series A no. 186, §§11, 27.

87 ECHR, Saidi v. France, 1993, Series A no. 261-C, §§9, 19-21, 41-44.
*E O AT 0 Lped F TULMR R TS 0k RE S Pl LR d K anh iy
A iR Saldi 554 % 0 £ 3 4 - Saidi 3344 @fzm R PR g G
o PR R ES R g S G iibdn i Saidi o Saidi B Ak 2
Fhs A e A B A R R0 e SR B4R Saldi W RS g LB HTRE
HEY IR A SR R 2N R EF 2R T (art. 6-1 +art.
6-3-d)
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68 ECHR, Doorson v. the Netherlands, Reports 1996-I1, §78: “The Court cannot hold
in the abstract that evidence given by a witness in open court and on oath should
always be relied on in preference to other statements made by the same witness in
the course of criminal proceedings, not even when the two are in conflict.”

% ECHR, Bricmont v. Belgium, 1989, Series A no. 158, §§15-17, 38-46, 79-84.
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"0 See ECHR, inter alia, Liidi v. Switzerland, 1992, Series A no. 238, §49; Van
Mechelen and Others v. the Netherlands, Reports 1997-I11, §51; P.S. v. Germany,
Judgment of 20 Dec. 2001 (no. 33900/96), §21.

ECHR, Bricmont v. Belgium, 1989, Series A no. 158, §§15-17, 38-46, 79-84.
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"2 ECHR, Pullar v. the United Kingdom, Reports 1996-111, §§6-16, 23; ¥ % L.S.N. v.
Sweden, Reports 2002-V, §§45-54 -



WAL HTEN R 153

M féﬁ*lJbtﬁTﬁFF FITSRT  [hpRLIVHAERL A A ’?‘rﬁj“ﬂ gt
HEIESFINE U ?E‘ﬂpl = %ﬁﬁA$TWF I3 (-
[ 1 = [=1) B ERGIE st - [l f%@f[ﬁﬁj‘%’fﬁj
IR = R 2 *ﬁifﬁf FIFSRE (R0 > A o libRLEL
(L 5 ¥ ,Bﬁ?’f“ﬂ% S RHE VRV e o PO RPN S AR A
FT«H}&*IJ T Tui‘iﬁﬁ'ﬁf I s EF?’DF'IWJ%‘ Effii’—ﬁ?i s
?ﬂi[ FMF[%?%EJWE@QJ LR LY I**IJ'*‘TEW{ B
(R R FURLA ST " (AL B B R [as«mm@
- lﬁi?’”@iﬂ%*ﬁ?ﬁ %%%fl%f?‘@ﬁ”tﬁﬁf NI
EET L - r@'i%ﬁﬁiﬂ ¥’ U‘E[F”ﬂ-jh M= %ﬁ"‘sé@‘?& = 5
MR I D B2 > R AT AR (,‘?QH%IE'
FORA ) S TR (R R ) SR
(AL o RV AR S B9 o 2 L e - T
SRl % A 5 SR G 7 TP i
SERREENE - - SR AGRSF A o R SR R A
b Ui R A *U % EE=F R4 Fﬂ‘p’ﬁ
A F&F[B’Bf‘@mﬁl (N2 Isgro R G
TMA&“?' %"T Fifr’ﬁ:ﬁ F””'rlﬂ?h NN
r?Lf‘E‘l?EMfJ& W Eﬂ%f (1 [ Az 4 T*IJ%
" FOBRTAT] T H R (“took . . . into account”) i PR F,LE'[J F[ml’zﬁj
P AR (R FI@F,["B%F%%‘F”%EE%%% STR -
TR EFA BRI UG IS I o J AT

S So auch BGHSt 46, 93=NJW 2000, 3505=NStZ 2001, 212.

T A ORER 205 B B RA A e B < R AT B
4 ¥ 25 % (Article 34: Individual applications) » & % 15 51 % gug sl 2] ‘Ffi B
#kieAiERL G =4 (“person, non-governmental organisation or group of
individuals”) » fpt 2 ¥ -



154 wiF7g

2. 5 R

PO (Tt o SR AT W » PR P e LR o “ef Pz o
A S SRR IERST o BRI - B W R
AR R Al RIS AT E L S o R (R T
%ﬁ‘éﬁiﬁlﬁﬁﬁﬁh#?'ﬂ) PR BER PR T v > e 70 A
PSRN TR EEN lﬂﬁkfﬂ7+ﬁﬁiﬁéﬁﬂﬁt ?Eiﬁ”LEE@?BP :
PIABERLE] ¥ = Isgro %= Barbera %) » = = 1t EUFTJ
AP R IR B (7 EﬁﬁﬁﬂD%%WFkﬂﬁﬂ
B SHISE S Il ”iLE[‘EI TH%EJ%;%‘ (%i‘jﬁi El”) ) qu"f\_*@
(repeated) TOjFjAGHET =TS 7 R L REEE R ﬁﬁiﬁh[ﬁlﬁliﬁﬁli]&[l
R B 7 R i b ) l%ﬂjf“#"%gﬂw&%g o I e
TR 4 7B ? 8 -
F RETTHARY T AR Gy AP ESEr oy F R PPk
Perb R - O AR CF YR LR T A
BISEET SRS ) o PRV E R N - R SR B RL i
Il ~ PSRRI R IFIRRLE S 5 B9 Jﬁ%
g\lﬁl_f‘%& Y™ ¥ = Ferrantelli %) »

A e 4 YRR SRR B R B R L
& *Viﬂﬂﬂc‘ETM%EFJHmﬁ@rﬁﬁﬁVﬂ%ﬂ@

® ECHR, Doorson v. the Netherlands, Reports 1996-I1, §§7-19, 31-34, 78- 80. 4%
WP AZRFENZE T LEA DRI A A i o7 D F ¥ 2 3 A Doorson
Fkps A o DRSS d Fapih o £ 3~ A dp@EDoorsonpr 4 o AP x4

£(F REYLS, YI6) B 4 2B 5 A (R N) - FH AL GEE G R § T
Y15 Y16 0 e FIEET L (A E @ AT R PR AH o N s et e R 4o
Boo g RS A (5} RPE 0 b R FRAEIRY1S Y16 R E L2 X B RS
e LRRBE -

AEIE RV IR AR HREHINE > R LEPBERE L LT RS
EHRAGCTR R REFR LOREAEF N E P RARA LA AL



WAL HTEN R 1S5

o T P ETRIAOR G RS TR
IR (“ﬂf/ﬂft% BRI R PR VR £ AR 9T
BEON VI T AR SRR I
BT a“*%ﬁﬁ*&ﬂ*ff R SR EVEAR SR e Y
Gl T@ T’?"T%F figﬁ [ kL o =
fifi Y= enﬂlfuﬂ /f@?&f[%f@mﬁlﬁuﬁ F*%Jl,l TR L
T (Heilung) pIiIRg = ¥ fFY (Kep, ~ fle > Fre h@‘;f‘ﬁ%ﬂ
iﬂ (Riigepflicht) » [i* o g=f f@¥s (Verw1rkung) A FELE S
PP s VA ﬁwﬂ”ﬁf‘%? TRmE TR EIJTEU:'E‘/?EH'
POy MR- RO AR 2 AR IR R R SRRk e
ER A Ha:fgﬂ%ﬁ%{ﬁuﬁiﬁf@w ) J?V[*H[EW'JQW%?
) - T ) ST R ORL S T R 2RISR I - g
Tt Pullar®% (1 ,E%ﬂﬁ%ﬁﬂriitfg31@¢U{J@H§Ffj ﬁf?j FIF ~ %t
VGRS £ (7 o A= P o Bl S HRRE S T e
PP GPIFD foin] - o sl T pelft Riok B T AR
P k@# Fepar=At » it En J%Ff » GBS RS
(UEIRRa L SES (P ={ e AR REESECR RS § EEN g

ek fns FIR T RER 28 .

7 ECHR, Unterpertinger v. Austria, 1986, Series A no. 110, §§30-33; Asch v. Austria,
1991, Series A no. 203, §§28-31.

77 ECHR, Kostovski v. the Netherlands, 1989, Series A no. 166, §§20-21, 39-44;
Windisch v. Austria, 1990, Series A no. 186, §§23-31; Liidi v. Switzerland, 1992,
Series A no. 238, §§43-50; Van Mechelen and Others v. the Netherlands, Reports
1997-11I, §§49-60; Visser v. the Netherlands, Judgment of 14 Feb. 2002 (no.
26668/95), §§44-52.

8 ECHR, Cardot v. France,1991, Series A no. 200, §§16, 21-25, 34-36.

" “Article 35-Admissibility criteria 1. The Court may only deal with the matter after all
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The Conception of Witness and the Right of Con-
frontation—Use Judgments of European Court of
Human Rights as Examples

Yu-hsiung Lin

Abstract

In criminal proceedings, it is one of the basic international human
rights that the accused has the right to confront the witness against
him. In Taiwan, the accused is also entitled to such a right. However,
the judicial realization of the right of confrontation still faces many
problems. This article starts with a discussion about the confrontation
clause of the European Convention on Human Rights, and analyses
the judgments of the European Court of Human Rights. This paper
then explains how the right of confrontation has developed into an
international human right that crosses legal systems and surpasses
Pan-European boundaries, and goes on to comment on its merits and
defects.

Key Words: co-accused, witness, confrontation, hersay, European
Court of Human Rights
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