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A Comparative Study on the Supervening

Hardship in Contract Law
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SECTION 2: HARDSHIP
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ARTICLE | (Contract to be observed) Art. 6.2.1 (SZR#E5 LD

6.2.1 Where the performance of a contract | Sf5% %l 1~ ﬁUfE PHY R e
becomes more onerous for one of the | #%Z.355 J[IEI ITZ(FJI H M e
parties, that party is nevertheless bound | /i /= I i35 o [EP6¢ Fj[[HEA
to perform its obligations subject to the | I [l RV {7 & > 1% 1=
following provisions on hardship. Lo

ARTICLE | (Definition of hardship) Art. 6.2.2 (HERNE | 5

6.2.2 There is hardship where the occurrence | BEUA | » (45 PN ARl

of events fundamentally alters the
equilibrium of the contract either
because the cost of a party’s
performance has increased or because
the value of the performance a party
receives has diminished, and

(a) the events occur or become known
to the disadvantaged party after the
conclusion of the contract;

(b) the events could not reasonably
have been taken into account by the
disadvantaged party at the time of the
conclusion of the contract;

(c) the events are beyond the control of
the disadvantaged party; and

(d) the risk of the events was not
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assumed by the disadvantaged party.

T A~ -

ARTICLE
6.2.3

(Effects of hardship)
(1) In case of
disadvantaged party is entitled to
request renegotiations. The request
shall be made without undue delay and
shall indicate the grounds on which it
is based.

(2) The request for renegotiation does
not in itself entitle the disadvantaged
party to withhold performance.

(3) Upon failure to reach agreement
within a reasonable time either party
may resort to the court.

(4) If the court finds hardship it may, if
reasonable,

hardship  the

(a) terminate the contract at a date and
on terms to be fixed, or

(b) adapt the contract with a view to
restoring its equilibrium.
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NV ESVEENHEN AT R Y fgL Bl e (2) g EHy rﬁ}iEﬁéﬂfﬁiﬁfU[Fﬁia > ((Good faith

and fair dealing) (1) Eac party must act in accordance with good faith and fair deallng in international trade. (2)

The parties may not exclude or limit this duty. )

1 Art. 5.1.3 UNIDROIT Principles 2004 : ( IQ& MR IR - ’g,q; S GRE T R

SR P s I = “‘JFJ PEy* 4 174795955 - ((Co-operation between the parties) Each

party shall cooperate with the other party when such co-operation may reasonably be expected for the performance

of that party’s obligations. )
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performance. (2) Termination does not preclude a claim for damages for non-performance. (3)
Termination does not affect any provision in the contract for the settlement of disputes or any other
term of the contract which is to operate even after termination.) ; Art. 7.3.6 UNIDROIT Principles
2004 : ([pMEEUFS) (1) i’i{v‘is‘ﬁﬁ C R hE é‘r‘%[pifgj U %i*l'”ﬁﬁ’;‘[p& TEF2p
WREZE [‘»z[rJEHJ-:TI Pk ‘F’-’r‘s‘/ﬁﬁlﬂﬂuﬁiﬂ YR 5 ’Qﬂ;,julj SHS T PR l%qgﬁ o
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((Restitution)(1) On termination of the contract either party may claim restitution of whatever it has
supplied, provided that such party concurrently makes restitution of whatever it has received. If
restitution in kind is not possible or appropriate allowance should be made in money whenever
reasonable.) -
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Art: 6.111 [ F PR
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4 Ole Lando and Hugh Beale, Principles of European Co tract Law Par I and I1, 2000, p. 322-328.
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97 RIFAO AR

IEEEE

B VIR
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Article: | Change of Circumstances TR R

6.111

(1) A party is bound to fulfil its obligations fﬁﬁ ERRG = R A . 7]
even if performance has become more | 1> FYPNE A it
onerous, whether because the cost of | [fifi D » A~ ’E',E P
performance has increased or because the | /#4535 IF=IE FSZ
value of the performance it receives has EI}EJ& MY ER S ffiss -
diminished.

2) If, however, performance of the contract 3 ’W“?EEJ&@EIJ‘J?’?E
becomes excessively onerous because of a a\w‘acwmﬁ}@% L 1&[ » €5y
change of circumstances, the parties are ’g[zj; MR o T ?‘ﬁ%ﬁ:
bound to enter into negotiations with a view y’%\%‘[ J”ﬁ[ Az 1HEG o 18
to adapting the contract or terminating it, | I') ™ fol {F FhfHE- -
provided that:

(a) the change of circumstances occurred | (a) ?Eqﬁﬁﬁlqiﬁ'léﬁ‘iif”
after the time of conclusion of the contract, ’?\%‘ﬁ]?? i o

(b) the possibility of a change of | (b) 'I‘%%@E@m@w
circumstances was not one which could | " f= 1% » % 52505 A
reasonably have been taken into account at | [ - RN F[ZE“EJ bl

the time of conclusion of the contract, and

(c) the risk of the change of circumstances (c)ﬁi%?r? PG 1 H A
is not one which, according to the contract, | RIEpH13E 2+ e @ - ZHjE
the party affected should be required to | [I1~ ] [*=fy %% gide ®
bear. B o

©) If the parties fail to reach agreement within | J[1 €% F",Q S F:J‘J‘é\ﬁ
a reasonable period, the court may: RIHAR R RS 3 0 R E

[

(a) terminate the contract at a date and on
terms to be determined by the court; or
(b) adapt the contract in order to distribute

(a)f‘”ﬁ”i’ﬁg R BRTE R
B ASFER S B
<b>§% =N VHF"
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between the parties in a just and equitable | I') {7 7 * 7 =% 1

I
manner the losses and gains resulting from | 3% > 55 [il€=4, lﬁlﬁﬁ Gl
the change of circumstances. [Tf Hiag R ar s 1 4=
Fl#k -

In either case, the court may award damages F“*‘“‘?W ) ‘;’ﬁﬂﬁ?ﬁ*ﬂ%ﬁ
for the loss suffered through a party | Bf [f: i HRURITTN FELRE 7
refusing to negotiate or breaking off | FE™ R H - R i
negotiations contrary to good faith and fair | ! Eﬁ [ 9 71 P PR 4
dealing. e

2 IHEVBRIRE]Y L%
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T » 0O SEHRER  ° RDL (0) YRR lﬁqi@%@iﬁ“sﬁ v
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a il-_}@i*%pf,l BRI
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(excessively ) Y[EIE 2555 » YIE [T EIRTAVEATE > il T R ﬁ{ﬁgﬁ@ﬁ;@

_EI

1> Ole Lando and Hugh Beale, Principles of European Contract Law Part | and 11, 2000, p. Xxxvii.
18 Ole Lando and Hugh Beale, Principles of European Contract Law Part | and 11, 2000, p. 323.

13



Il Bt - E‘F o BERRY LIPS T 3T (disequilibrium )l LT BEE
fi & At

IFF—T&J&H@% YPEERSF55 2 Ole Lando == Hugh Beale [iﬁ:t%“?' ™ = e
EVRLIV] + — BV ny R S e A (TINPNER T I D R AR
I“J’H“ﬁ S | PR S mg?gk/¢+g i E W,F%Flﬁﬁ/iﬁﬁ’ o 1A i B

“(IHJ@J?%’WM“ P S - R i ot

Y (O S S (LY
Pl 15 Y ORI 1 BE Y R
WP~ LSS AL VT SHGRG D -
VRGBSR > TR o LT %’Wﬁf?w%mmwwﬁw2%4
T TS E L Ve (iR ]E“ ﬂJFJ FE S TR T

= fé'qi ~ I TS R D) ﬁ'ﬁ, TR
I 7> 7 ]”%ﬁﬁf\ﬁH[Jﬁﬁir,%%a‘ﬁﬂpgljf r“?ﬁ@‘ IR N EN Jpgﬁ\?“‘lﬁﬁﬁ‘ﬁ]&
R UEUY forsts = Ry iﬁ}@‘[‘f&v[[fﬁ%"?ﬁ‘?ﬂ}ﬁi@% S U= AT e L

= P o L T T %E'l‘pﬁ‘%ﬁ'ﬁ E'HZ/D::@: ESTE AWl
o HiE R E Ry - (AL - ISR 2 2T 0D R
IEENE 3R glqun;kygaﬁ » B ﬂj p S Mn PR R R T R
A YT 2 IREERE - N i(?ﬁi%m?"ﬁ" %;‘FJL@EF'F P ATHIJEL - BE
R B pr:[ g éFFII/ @Fj?ﬁ“”FF]'jELE{*J FPJ, Fﬂ’]j&"ﬁ I’@@ (E N Fsrj
Wﬁ‘?ﬁﬁ@ﬁﬁﬁu VR e =T s 1 VS BRI SR 2004
r;;gﬁn TR a RS F DA 1 (fundamentally ) Ep AT V8 o

radag U l@w”%ﬁiwu TS R RRSRTS |  EEE R
EJ[J 2004 1 PAUE RS Y T ) BER IR R > ORI RDI -

b {FE ARG 1 % FE ST

ﬁ’as«'ﬁ%rpﬂi?’”%rwu 2004 il - f@ﬁ%"\ﬁﬁﬁ[ﬂ/%l# A 6.111(2)(a)
ElIEX QFFZ];?E;}'\E[ I/:“EI[ > I F[g@iﬁ’*ﬁ’;’;ﬁﬁ]ﬂ: Vi oro /s i/[[:JiEIgEiE DAY
T*Tr“? L ISR T ;F'ﬁ?q*ﬁ A [ E R A
EELEN '/T%‘*ﬁ e AR R Sl - @ﬁqiﬁﬂrﬁﬂf“’ﬁﬁ Vi IR
Hy b %iﬁliﬂﬂipi Vg R R R ? R S SV 2004 Eﬁjﬁ
R Fﬂﬁ«‘sﬁﬁéﬁﬂpgﬁ ] o A P SR R J/ﬁzii%m > 2 F T AR R
I/F% E s P r‘gﬁﬁl QF [¢20

7 Ole Lando and Hugh Beale, Principles of European Contract Law Part | and 11, 2000, p. 325.
18 Ole Lando and Hugh Beale, Principles of European Contract Law Part | and 11, 2000, p. 325.

19 Al pL i » ﬁ;:m[ l/clrﬁ. &) Agrl gfm/gﬁ fifi > TFUE] FJFP : :f&, [\gq;@% o IEI?JIFT I/Fg BT

- ut::‘” iE &@EI wpi e - Lt frj R A - 51 F%Eliﬁ e
[ ut,[ q&@’ﬁl xE' ’F“l* g ldim RIS &Jﬂ 2004 ?ngqgﬁ”g » 435-436 1 °

gé ;/qng’ I,f‘,, 1T IﬂﬁEE_PIEI I/FFLH I/— t [?‘Jlné\ﬁ[ I/q‘EH » BT Eﬁlﬁgﬁﬁ?qi{?érﬁﬁ[ﬂ 2004 IV EEL

[RIE FE R g R -

2 B EZEAE RIS E T At 4,103 ~ Art: 4.105 o BIERRHE AR 2004 A1 LT

14



 IEVBRITNIEE % R o B KRR B AR

R U Ay s K T L
AL *F‘@T’EE‘?J%E EENAL S E‘J,E i~ ST e
FIFHCERL Jrﬂ:ﬂ“?%ﬂpl VSRR R A B 2 SR e
PR -

d ‘[ﬁgi@_ﬁlgi]{lléﬁéﬁ VR J[E’EEI[N“‘ a7 0 [/Fl ) bR

i o FEH PRI SRR T R T ?WE' v
M o % ISFUIII:—HQT—}]E[F ~’§'EJ* MR NS ST T@F\*‘; PR (BT e
F1Ey) i/[[g“krf? T Lﬁ@ﬁjﬂ%ﬂ}’fﬂﬁﬂﬂ ’ E‘IJFJ P S A = IRI AR RU
591 S 25 ] 2004 A4 4 BT Eh S5 VL 2004 Art, 6.2.2
A e e G N L
Ef ”’?F‘"_‘Lf‘ EE ) AEFHF L L YR SR i A S
R SUE AR R > AR T S R R 1fHF'F¢ Gl
IR '/FF?EJ E2.RES ’”ﬁy?ﬁiPLE‘IJffIJ?F“/mF'FJ PRI E 1 SRS 2004 Vﬁ:t
FEE R IR > 1 AR R g A F = 1 SR8t il o4 et 5
:ﬁ Pﬂﬁyw%ﬂijﬁ['””ﬁ'“"l?iJ/‘*%l' =13 ﬁ']ﬁ— I?EQ*@E'@E‘Jﬁ“ IR -
I?Q*@ElﬁlE'JﬂWﬂﬁ‘Jw PR RGO 2E AR URUL A el
I'fF I'E‘I?tq*"'@ﬁlr}%”’%ﬁﬁfjéﬁ9‘ LR ClE e [ %ﬁfﬂ o ji iz T WYV R RHE
UL I/ﬁ:t%mf[wﬁjﬁﬂ SR VR R & G 1 T C (impossibility ) v B j[1* -
i EERS T F“ﬂ“Ef"??[a&'ﬁ%rpﬂi%ﬂE‘lJ 2004 FE(py TR B
ARl FFE L (& SR Iy =T e ph @ e A R SGHR R S Art: 6.111
N4 éF'E:Jﬁ%ff?"ﬁl’_'LE[[J g’@*’ﬁ}’;ﬁé@i@“4q§[[] 2004 Art. 6.2.1 =*Art. 6.2.2 I EAREF]]
Jﬁj%jf/\—ﬁ —L;;J/%EJ—L En':j:,[r [l gfl"j“éjljj‘uirf &l , IE—H 'EM@’TT FL’%’F%EF] f?FEI
[fil o = BRI (R 2 B

3 fHEv@R IR 3

ENELE ﬁEﬂ"\EWLE‘U Vit EREYSSIR R At 6111 (2) 0 £
L Wﬂﬁﬁ? ?ﬁ@f’iHH PRSI « T INEEATE 6.111 (3) 2 TSR,
B S R R TR A o - TR ¢ (a) R R E D e R LR ljfﬁ' A
IFRG 5 {5 (b) @SSV DI f 22 Al ik STt i -
Wfqﬁ%ﬂ%ﬂ?i VIR o gw,qgﬁﬂﬂ@ﬁ';éu%“ U TB?EIT}JFF?
PR P o R G PIeOER e ) R I SRR

Art. 3.5~ Art. 3.13
21 Ole Lando and Hugh Beale, Principles of European Contract Law Part | and 11, 2000, p. 324. V"%
AHERL EJH}{%’ ‘g@l%ﬁ i+ T Htiﬂ L7 Art: 8.108 -

15



¥ 53 ﬁﬁ%‘}"%ﬂ/[m P
a ?%ﬁ?ﬂ/ FI5

fie W%Hﬁwmaw%%WW%MWwﬁﬁmwﬂ‘°@ﬁﬁ
SAI AL RS F e By N LY By SR R RO - e
SRR YRR i * wsﬁuﬁurwﬁ‘ wrﬂﬂiﬁ?‘f?ﬁ gt
HiEh * S P B iﬂ%fﬁfﬁﬂiﬁz[ﬂ' 7] ;sm 5 I
?q‘ X Lligligﬂ-j{a*l/%jé 3J= F@ﬁr RS ﬁ;rF[ ',iEIﬁ[F' [?Eqw@ﬁlrﬁlﬁ
N [*‘E[%k Egﬁynﬁvvﬁiﬁgl”;ﬂ#ﬂ F PP @;ﬁggg, [FFIJF*LE[“ v g, R i
ez Fj?FF” i P (/pg. vE S TR A ME’QE%?EM I{“J HEINEX e
AR > IR PRy - RGBT H © MRAT 6111 (3) - s
PR T -

b B 2]

Ity s '/f:lig?ﬁ A fa e B~ 7 i~ i [k B
2 e L RIADR R A ST e - 1’?"1% bR B A -
I@¢ﬁ”§9?r (FEVROI ol * R ey - IV i’?‘fﬁu—fkﬁﬂj ATl
3 ﬁ%&* » S

c HREFH

B f%’??ﬁ%%r??ﬂ 0 REHEE AL 0 (A At 6.111 (3) TR
B S A R A ok - IR ¢ (o) R I ET ’Jf‘jdﬁfﬁil’ﬁfﬁ' 5y
IFEYSS FK/ (b) f%f* AN I/[ FL }[:‘J*F"I N TR jjflé@ij FIE“ A
Pﬂ?:}ﬁ@ﬁ[ﬂ?i I/}'Fji};ﬁ’ﬂ ° il s VR T J_KT]JiJ k%}#“ .
i DR e B SR E R ARG H I ‘/ﬁkﬁ PRk e e
FAU IR - S LIRSS SR -
L I/Z]ﬁs‘;%a"\lﬁ' wrpv ey 4o Hb S Byl g, Filzﬂ = [r[ 55 Pl - ﬁﬁ%@%ﬁvij
k‘ EJ:I:?/%EI > {ﬁc[i‘éf@’FLy"v—.} I/—;—.}—L » I J;} }EF#/FEA‘]EHH > ﬁ&g}%fﬁ'?—} I/EFJB\L—«J I@fi
FREE | PR AR (e R G F%%‘W H A %lg?—%’i?% Vi > A1 G
ESGA TR LH&%W% [ SEVR s~ RIS T saes™ o - AT
K AL B o BRI V%I@%Jﬁ“ [/’?}'¢£j<l¥§5 (ERCIE =
.&w—fb ﬁlqi Lﬁrpﬁ ’?‘f 3*5%@% ?1‘[ | FL ’ I'E?iﬁ%? i “l”‘ﬁAH?‘J?ﬂﬁ“
'; [ | R p [l ﬁ”w
SAESIE #“ I/ij:k ) Qﬁﬂ}”?ﬂ’ﬂi’ﬁlgll S i RIS [Ej[}ﬁ"[?:]&a@ﬁl’ﬁ{
E[IJL"",}[HI(Q’F’L?’JVJ = f}{kﬁ{i s Rl Y E JJH FagS 2=t th%lg o Eﬁi}@m )

22 Ole Lando and Hugh Beale, Principles of European Contract Law Part | and 11, 2000, p. 324.
2 Ole Lando and Hugh Beale, Principles of European Contract Law Part | and 11, 2000, p. 327.

16



JEP T TR BRI SR 2004 1

d EFH T PRRRUIR YR i 2

SefF VS U
%%Wﬁﬂm*ﬂ’%ﬁ}wﬂ[ﬁq“@%%@
FEGHP VAT DA ETI) B
FRE[ > 20 PP R SR8
ﬁ‘fﬁ R

Nl %f

ﬁ‘t}@m NG lpja_ Iﬂg‘-‘
PR S VR - [

F;,[H? ]1 *JDI;F% i SR% FETRY F\E[”
E”if' HI o 1rﬁﬁ‘]1{’§ PE S p,[. rjf:[%‘?ﬁym
NN s 2| JF«L¢T ﬁ B > i

At TR > 0 S SRRV SR R S V@R VR 35 > ZEBIERRY
FAERYR 2004 20 2 g0 i pL o PR A S R AE VBERESGE R T

""'i‘fj #i9 H

%@EWLEIUJ/I?L{H

F?Ff“[i’?’@FIFJ% - e

[ R 1 S R 2004 S2 PV SGRHR RUHLY TRk

B BE Yy g 5 A% FUHT 2004 ( unidroit | & YV 5255 3 RUHTT C principles  of
principles of international commercial | European contract law )

contracts 2004 )

SECTION 2: Art: 6.111

HARDSHIP Change of Circumstances

ARTICLE 6.2.1 (Contract to be observed)
Where the performance of a contract
becomes more onerous for one of the
parties, that party is nevertheless bound to
perform its obligations subject to the
following provisions on hardship.

(1) A party is bound to fulfil its
obligations even if performance has
become more onerous, whether
because the cost of performance has
increased or because the value of the
performance it has
diminished.

receives

ARTICLE 6.2.2 (Definition of hardship)
There is hardship where the occurrence of
events fundamentally alters the equilibrium
of the contract either because the cost of a
party’s performance has increased or
because the value of the performance a
party receives has diminished, and

(a) the events occur or become known to
the party after the
conclusion of the contract;

(b) the events could not reasonably have

into account by the

disadvantaged

been taken

(2) If, however, performance of the
contract becomes excessively onerous
because of a change of circumstances,
the parties are bound to enter into
negotiations with a view to adapting
the contract or terminating it, provided
that:

(@) the change of circumstances
occurred after the time of conclusion
of the contract,

(b) the possibility of a change of
circumstances was not one which
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disadvantagedparty at the time of the
conclusion of the contract;

could reasonably have been taken into
account at the time of conclusion of
the contract, and

(c) the events are beyond the control of the
disadvantaged party; and

(d) the risk of the events was not assumed
by the disadvantaged party.

(c) the risk of the change of
circumstances is not one which,
according to the contract, the party
affected should be required to bear.

ARTICLE 6.2.3 (Effects of hardship)

(1) In case of hardship the disadvantaged
party is entitled to request renegotiations.
The request shall be made without undue
delay and shall indicate the grounds on
which it is based.

Article 6.111(2)

(2) The request for renegotiation does not
in itself entitle the disadvantaged party to
withhold performance.

(3) Upon failure to reach agreement within
a reasonable time either party may resort to
the court.

(4) If the court finds hardship it may, if
reasonable,

(a) terminate the contract at a date and on
terms to be fixed, or

(b) adapt the contract with a view to
restoring its equilibrium.

(3) If the parties fail to reach
agreement within a reasonable period,
the court may:

(a) terminate the contract at a date and
on terms to be determined by the
court; or

(b) adapt the contract in order to
distribute between the parties in a just
and equitable manner the losses and
gains resulting from the change of
circumstances.

In either case, the court may award
damages for the loss suffered through
a party refusing to negotiate or
breaking off negotiations contrary to
good faith and fair dealing.
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