FRERMPPELR ERHEMFE {4 mer e

Clir e 2R 4R 2

E:
v

B RAFTEM A ERF

ﬁ:
|
kS
T
3=
-4
"
(e
-
T
s
%
\“_t

H o B AR %

TR AR SN (e

24 % 0 NSC 93—2414—H—002— 041 —
HEYH 93287 | pr94aET 3P

PRAFA DREL

FEFLFA(REF P UTERTHER) W HERE OxgxRs
NEE =R o FRREBFAY AT

= A K 93 =& 10 * 30 p



F ¥

M 4t
THAD R RFRE VALY PR FEMANR  AE BR
RAFELR G PHE O PHER - RAB 2B ERE

A RFEL DL AN ATEM AR S R DR AL o R Y
2RI AR NS D D E o e WD E d o R LR RRZ I
BAPKIFPPERI LT T@Hpd NS ED B BEE R L a2 VB A S e
grip oo Bt - AHTIEARY o AP E S FIATE B A HEATF KR o Ao fid D)
%w@ﬁﬁa@%’ﬂ&w% BES R £ %f’*?%ﬁéﬁﬁiﬁéﬁwﬁ’

;ﬁd G % RFWR AR 2 R OR A ERfrE T ERS R > U E R
b oF QuAp gl BB RO o S §é’i?%ﬁﬁ&ﬁﬂ@%ﬁﬁﬁﬂ%&%ﬁ%A
pod ek g”* Rl Hompd WMARIRAEFE S BF LA REPHAN TR

BEAKEWD T PHRIEETS BAAERE C GRIPRPFR A ATE
ﬁ?%ﬁm@%,@w—ﬁ@f’é%éé%%f%m%%éiwﬁz@zwﬁ%ﬁ’1

REEEE ik e A H o %0 BRSO R b AP R TR EH PR ARG
A LR feEd > A 2R ARy 2 SRR E A PP
o B R R AR d o

MR R AT B B ﬁ‘,‘;ﬁ“d LB AT @R A i B4 0 fiEiEIT L E N S

REFSAP A ARY AT NG NG KRB RGP IRPEORER PR 2 BT A
Fo A PHRRTARERE R IopE T R DR ’%$@ﬁﬁﬁﬁj%éﬂ&ﬁ%

i j\ﬁzp Mt BFY VT B ITREERER rrJ-‘g 3 f2 R )z;aj iz 4 ‘?537, g @FM,;—,—,J& % f2

W“%*

o

WED FERRIRIAPF R PREF  HE 0 e 3 B L EEE > TS
¢

®ERA 2 A A 4mw@’w?ﬁﬂ’%€ﬁrééJ’xﬁm@;@?m?ﬂﬂ ik
LIMAEErA S aRPHTEMTRGE I 7A P LT R 2 ERL L AFS

! See Julian Dibbell, The Unreal Estate Boom, WIRED, Jan. 2003, at 106.
2



CHRWEATERDP A o WIS G AP EEF Y frr § R AL -
@éiﬁ’%;mﬂ'%ﬂm&¢*=@%%%é@@ﬁﬁ%%%méa—zﬁaa

ARFERGE 2 B AR o AR RReIF LR TRERPHARET T A

LT AR R HF hiE e ﬁzz;ﬁﬁvi o LA Al T Lend s B

AkRAT G- HIY Mhihg AT EF G RRERREAEE S AP FEY DE & -
oo ARG FAAREY A5 o FN R R R 2k R 3 TR

=g

ARwoo s LR L R R R R RO B ARSIk
RO HERAE D P ETHT AR ORpERABRA ¢ > REOVRE G LRY AR
» AP ¥ i
e hp L rA X Ve B R AL AT E G O RGE
GUlh i frid ot AR RFA AN L AAFIAF B A A gL RSP AR
R A ATEREFRERRAFOFEALY > & Tpd | o Tpd 2 AR
TG O FT AL EBRG  HIBA D REFE DL E R A

Pesk kg oo ipF o P oW b g

&

FEEA AP aE BR o iAo Bl RS b s

R R T A E A

FHIR R RR T 3R 3 IR foRe g el d B o 3 BABR L 4P
Mo ZeRend MOTEMARLZ < 200 TLEGaRip’ - R ol &g 4
7 BlAr A F L L HATEMA RS R —3 4750t chp wARH T > A
AP Lovd AR L %i’ﬁfﬂ% 2R AED  EEF) A DR A Dm RSB
Ao blde o F AR SR GRS 0 P AP RRY R MARSERE ARk
SLH SR R e R S R R X e Wfﬁ’ﬂ%m,ﬂﬁﬁﬁii%%;
W p R R VR R R A K R ﬁk{&?ﬁ?i’gﬂWK;i
LFAE A BRFEETRE > AR R Pl i fof B AR g s AP e
frrdZiz41A8% T T pd | RALT?

B B GRE AP HER A G A PR T TR RN T BA o i

/\N

(v”-as

‘m\k\

% See, e.g., Gregory Lastowka & Dan Hunter, The Laws of the Virtual World, 92 CAL. L. REv. 1(2004).

® See, e.g, Frank H. Easterbrook, Cyberspace and the Law of the Horse, 1996 U. CHI. LEGAL F. 207, 216; Joseph H.
Sommer, Against Cyberlaw, 15 BERKELEY TECH. L.J. 1145, 1148 (2000).

* See, e.g., Yochai Benkler, Constitutional Bounds of Database Protection: The Role of Judicial Review in the
Creation and Definition of Private Rights in Information, 15 BERKELEY TECH. L.J. 535, 588 (2000); Erwin
Chemerinsky, Balancing Copyright Protections and Freedom of Speech: Why the Copyright Extension Act Is
Unconstitutional, 36 Loy. L.A. L. Rev. 83, 93 (2002); Stephen Fraser, The Conflict Between the First Amendment and
Copyright Law and Its Impact on the Internet, 16 CARDOZO ARTS & ENT. L.J. 1,10 (1998).

% See, e.g., Stephen M. Kramarsky, Copyright Enforcement in the Internet Age: The Law and Technology of Digital
Rights Management, DePaul J. Art & Ent. L. 11 (2001); Richard A. Posner, The Constitutionality of the Copyright
Term Extension Act: Economics. Politics, Law and Judicial Technique in Eldred v. Ashcroft, 2003 Sup. Ct. Rev. 143
(2003).
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® See generally CASS SUNSTEIN, DEMOCRACY AND THE PROBLEM OF FREE SPEECH (1993).

" See, e.g., Jack M. Balkin, Populism and Progressivism as Constitutional Categories, 104 Yale L.J. 1935, 1948-49
(1995).

® THOMAS |. EMERSON, THE SYSTEM OF FREEDOM OF EXPRESSION 3 (1970).

® Jed Rubenfeld, The Freedom of Imagination: Copyright's Constitutionality, 112 Yale L.J. 1, 37-38 (2002).

10 See, e.g., Rebecca Tushnet, Copyright as a Model for Free Speech Law: What Copyright Has in Common with
Anti-Pornography Laws, Campaign Finance Reform, and Telecommunications Regulation, 42 B.C. L. Rev. 1, 16-17
(2001).

1 See, e.g., Edwin Baker, Scope of the First Amendment Freedom of Speech, 25 UCLA L. REV. 964, 974-978 (1978);
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Edwin C. Baker, Utility and Rights: Two Justifications for State Action Increasing Equality, 84 YALE L. J. 39 (1974);
David Richards, Free Speech and Obscenity Law: Toward a Moral the First Amendment, 123 U. PA. L. REV. 45, 62,
82 (1974).

12 See,e.g., J.M. Balkin, Media Filters, the V-Chip, and the Foundations of Broadcast Regulation, 45 DUKE L.J. 1131,
1145 (1996); James Boyle, Foucault in Cyberspace: Surveillance, Sovereignty, and Hardwired Censors, 66 U. CIN. L.
REV. 177, 194 (1997).

13 See generally LAWRENCE LESSIG, CODE AND OTHER LAWS OF CYBERSPACE (1999) & LAWRENCE LESSIG, THE
FUTURE OF IDEAS: THE FATE OF THE COMMONS IN A CONNECTED WORLD (2001).

14 See generally Jay P. Kesan & Rajiv C. Shah, Deconstructing Code, 6 YALE SYMP. L. & TECH. 279 (2004).

15 See generally C. EDWIN BAKER, MEDIA, MARKETS, AND DEMOCRACY 7-14 (2002).
b= 3 W{a’f«?ﬁ' ;%UQF[ WiEi I open source movement v = EIS T~ > see generally Jonathan Zittrain, Normative

PrlnC|pIes for Evaluating Free and Proprietary Software, 71 U. CHI. L. REV. 265 (2004).
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18 See, e.g., C. Edwin Baker, Giving the Audience What it Wants, 58 OH10 ST. L.J. 311 (1997); Yochai Benkler, Free
as the Air to Common Use: First Amendment Constraints on the Enclosure of the Public Domain, 74 N.Y.U. L. REv.
354 (1999); Yochai Benkler, Siren Songs and Amish Children: Autonomy, Information, and Law, 76 N.Y.U. L. REv.
23 (2001); Yochai Benkler, Intellectual Property and the Organization of Information Production, 22 INT'LREV. L. &
EcoN. 81 (2002); Yochai Benkler, Through the Looking Glass: Alice and the Constitutional Foundations of the
Public Domain, 66 LAw & CONTEMP. PROBS. 173 (2003); Robert C. Denicola, Copyright and Free Speech:
Constitutional Limitations on the Protection of Expression, 67 CAL. L. REv. 283 (1979); Paul Goldstein, Copyright
and the First Amendment, 70 CoLum. L. REV. 983 (1970); Mark A. Lemley & Eugene Volokh, Freedom of Speech
and Injunctions in Intellectual Property Cases, 48 DUKE L.J. 147 (1998); Lawrence Lessig, Copyright's First
Amendment, 48 UCLA L. Rev. 1057 (2001); Neil Weinstock Netanel, Copyright and a Democratic Civil Society, 106
YALE L.J. 283 (1996); Neil Weinstock Netanel, Locating Copyright Within the First Amendment Skein, 54 STAN. L.
REv. 1 (2001); Neil Weinstock Netanel, Market Hierarchy and Copyright in our System of Free Expression, 53 VAND.
L. REv. 1879 (2000); Melville B. Nimmer, Does Copyright Abridge the First Amendment Guarantees of Free Speech
and Press?, 17 UCLAL. Rev. 1180 (1970); L. Ray Patterson, Free Speech, Copyright, and Fair Use, 40 VAND. L.
REv. 1 (1987); Jed Rubenfeld, The Freedom of Imagination: Copyright's Constitutionality, 112 YALE L.J. 1 (2002);
Eugene Volokh, Freedom of Speech and Intellectual Property: Some Thoughts After Eldred, 44 Liquormart, Saderup,
and Bartnicki, 40 Hous. L. Rev. 697 (2003); Alfred C. Yen, A First Amendment Perspective on the Idea/Expression
Dichotomy and Copyright in a Work's "Total Concept and Feel," 38 EMORY L.J. 393 (1989).
SR | LS PR LY R T B TS BT S B
Ewwm’ Uwaiﬁzgfijf%WWi%ﬁ‘uwgﬁﬁ—ﬁwb*ﬁlﬁv
i T i i
0 CoPYRIGHT ACT OF 1976, PUB. L. No. 94-553, 90 STAT. 2541 (CODIFIED AS AMENDED AT 17 U.S.C. § 101-810
(2000)).
*! see generally Pam Samuelson, The Constitutional Law of Intellectual Property After Eldred v. Ashcroft, 50 J.
COPYRIGHT Soc'y 547 (2003).
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22 See generally SIVA VAIDHYANATHAN, COPYRIGHTS AND COPYWRONGS: THE RISE OF INTELLECTUAL PROPERTY AND
How IT THREATENS CREATIVITY (2001).

% See, e.g., Alfred C. Yen, Eldred, The First Amendment, and Aggressive Copyright Claims, 40 Hous. L. Rev. 673
(2003); Diane Leenheer Zimmerman, Fitting Publicity Rights into Intellectual Property and Free Speech Theory:
Sam, You Made the Pants Too Long!, 10 DEPAUL-LCAJ. ART & ENT. L. 283 (2000).

24 Jessica Litman, War Stories, 20 CARDOZO ARTS & ENT. L.J. 337, 347 (2002).

% Eldred v. Ashcroft, 123 S. Ct. 769 (2003).
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%8 See generally Jane C. Ginsburg, Copyright Legislation for the "Digital Millennium," 23 CoLUM.-VLAJ.L. & ARTS
137 (1999); Matt Jackson, The Digital Millennium Copyright Act of 1998: A Proposed Amendment to Accommodate
Free Speech, 5 ComMm. L. & PoL'y 61 (2000).

2% see generally Dan L. Burk, Anticircumvention Misuse, 50 UCLA L. Rev. 1095 (2003).

% see generally SIvVA VAIDHYANATHAN, THE ANARCHIST IN THE LIBRARY: HOW THE CLASH BETWEEN FREEDOM AND
CONTROL IS HACKING THE REAL WORLD AND CRASHING THE SYSTEM (2004).
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LAw AND CONTEMP. PROBS. 173, 181 (2003). See also Yochai Benkler, From Consumers to Users: Shifting the

Deeper Structures of Regulation Toward Sustainable Commons and User Access, 52 FED. ComM. L.J. 561, 562 (2000)
& Yochai Benkler, Coase's Penguin, or, Linux and The Nature of the Firm, 112 YALE L.J. 369, 375-90 (2002).

%2 Jack M. Balkin, Digital Speech and Democratic Culture: A Theory of Freedom of Expression for the Information
Society, 79 N.Y.U.L. Rev. 1, 17-18 (2004).
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% pyb. L. No. 105-304, 112 Stat. 2860 (1998) (codified at 17 U.S.C. 1201 (2000)).
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% See generally Mark A. Lemley, Place and Cyberspace, 91 CALIF. L. REV. 521 (2003).
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Intellectual Property as Constitutional Property, 112 YALE L.J. 2331 (2003).

13



ey A RS R E A ) (TR R BT SR o X £
k) g oehA sk o Apgty o Al RROEFIC 6 0 FH R AfEREEE AP T
d B FIenggoE o 1R BRI TR RIS 0 g Bo A @R G He g hE S
HIrF R BEH Pl | hi sk o g 2 > Gl AR ARRTHA d BRI H
%&&Lﬂﬁﬁmﬁﬂ#vmk%’*%ﬁﬁ@ﬁ%ﬁéﬁ% | E T B for i o iR
2 BETEMAE mfﬁ’&é%’ﬁﬁiﬁ&uiﬂkviﬁmmvoimw_&m
BRI EHER P RASEEPEe T b ip 2 g AhoG b FART 2 R 2
RooRfrERN - BAAFRAMORE W TH D BEPIR HF AR %
pd P iE BT R A ETwAd Pk ESRENAREF  PHAAAE
Pene pipthend BARR T > FEMARITHPd DR BB FPREATTE T A LAT
LRGSR PEY UREHERFOT ART o B > AP T URREIN DTS
Ao Wk RRIAE ST S8 HE RS HE LR § B FTROYH SRR
Vg o EAY - R RRT] 4 E®A P EE eﬂ"\‘»‘—,ﬁ@‘ B Ao i B AR K
FoEROFRNTEAVELS a SROF RS PRE G REFEERE wRit D
W Rt iy dl e SR AR Y B
B AR RIR o A& kot Bap L R e B TR hikdp A ORI @ AF
EMAfTHmpd A H > 45§ i A#H -
ﬁéﬁﬁ%%%?’ﬁW?ﬁﬁﬁﬁﬂ%@i?ﬁﬂW%f?ﬂ”Mﬂ%@f
Meiklejohni 3 X L A2 K ¢ FRLR R BOLFFF N2 XA ) - 2R i Peadmi hpd 2

e D AP p ¥ A B B PR A fodiciml

B,z HsEs A %émﬁ’ﬂwg%ﬁ’wﬁmfkwﬁgﬁﬁd&ﬁiiﬁﬁﬁ
Tihehd o4 R GF MR TG 2R A B Ao FHr AR S K f 2

-

2

RAERLF RATEFEESHr L F- 2

E,
THAAARA T LA o H K B

N

Booim BhairR ko MY ER S
Ao Fn R A RFSEFS Y IRL 6
BF AR LGHRERA BRI L Y R L LR TR GRIE FREAE o L

<
—=\

\:—\ =\

* See, e.g., Randal C. Picker, From Edison to the Broadcast Flag: Mechanisms of Consent and Refusal and the
Propertization of Copyright, 70 U. CHI. L. REV. 281, 293-96 (2003).

2 See, e.g., Eldred v. Reno, 239 F.3d 372, 380 (D.C. Cir. 2000), aff'd sub nom. Eldred v. Ashcroft, 537 U.S. 186, 222
(2003); see also Universal City Studios, Inc. v. Reimerdes, 111 F. Supp. 2d 294 (S.D.N.Y. 2000), aff'd sub nom.
Universal City Studios, Inc. v. Corley, 273 F.3d 429 (2001).

“3 See generally Julie Cohen, Lochner in Cyberspace: The New Economic Orthodoxy of "Rights Management,” 97
MicH. L. REv. 462 (1998).

* See, e.g., Eugene Volokh, Freedom of Speech and Information Privacy: The Troubling Implications of a Right to
Stop People from Speaking About You, 52 STAN. L. REv. 1049 (2000).

> ALEXANDER MEIKLEJOHN, POLITICAL FREEDOM: THE CONSTITUTIONAL POWERS OF THE PEOPLE (1960).

“ See, e.g., OWEN M. Fiss, THE IRONY OF FREE SPEECH (1996); CASS R. SUNSTEIN, DEMOCRACY AND THE PROBLEM
OF FREE SPEECH (1993); Owen M. Fiss, Free Speech and Social Structure, 71 lowa L. REv. 1405 (1986); Owen M.
Fiss, Why the State?, 100 HARv. L. REV. 781 (1987); Harry Kalven, The New York Times Case: A Note on "The
Central Meaning of the First Amendment," 1964 Sup. CT. Rev. 191.
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Declaration and the Promise of a Democratic Culture, 4 WIDENER L. SYmp. J. 167 (1999).

%% See, e.g., Robert Post, Recuperating First Amendment Doctrine, 47 STAN. L. REV. 1249, 1253-55 (1995). See also
Robert Post, Reconciling Theory and Doctrine in First Amendment Jurisprudence, 88 CAL. L. REV. 2353, 2367-69
(2000).

17



18
V’@ﬂ’%gﬂﬁﬂ,md%fWMw’imﬁ’d*%ﬁiiﬁA#ﬁquf,ﬂ%

FEAFLS 0 TR EF R %#”,f TRkt enE I S Rtk 0 BH R
/@*é%%Eﬁﬁ?%ﬁﬂ’ﬁ?%ﬁcu#ﬁﬁﬁ—ﬁ%ﬁﬁk%*’ﬁ 3 ot

dOAT I M AR E R e e VA R E RIS Y R R A LA RS
CodrkNAMER Pz - > AERANEERS AR L EHNANERY 0 T R
R R AGEIGRAS FPM A AR P A F R B A s R ER
¥ ﬁﬁiﬁ’%ﬂﬁ*%iﬁﬁ*’ﬁﬁiﬁiaiﬁ’
FRIEECRIES Gk SRR RSN § SRS S NN A L AN L
PE AR A el RAIEEARZ B O oo OB Y A A EIERE =) A T
590~ i3 @madrﬂ%r‘rfﬁﬂ’%éiﬁﬂu~&kﬁ*u1@@#“\ﬁ%ﬁrimo

NS
T4 2= %

Bt MBAERNAZP a3 thpd BH > A F 75 Mo b HRT2 VR 2R
BB o spfoin T VA WAL G A S Al B E B BT AL AGERE R A
T THAVAREAY DLEFRS TG ERELET T AR R a4

B4 ST g A P 4 KR R RSB IR —%
f

1
vy

E

%%
)

b
™

~111
iy
N

BB o Ra o domorif > JEEEH NA b epe it - EBL R g o SRR T it g A
k2 dh o REZETHpd P E RS o (£ E s KA BRENT L EF
s e a ‘?ff’ﬁf WoengFit kg o AP RARP RIS R frRtE R
) = ot B o E34% % 7 MG Ee it L AZEINEL -
&&—EﬂT’gﬂwmﬁ%.%ﬁ%maﬁﬁ SR AL R =T L S
SRR PR R o T F R A AL e 0P ey F\i’v"u% R -1
BiteniFa BB a4 > - B AT A FREFAFT A R AL FHE S m,ﬂ ﬁ_ ¢ »ix
PARREEEE S K E BT REFTE R L% (rip, mix and burn) Peh
1 F e o FE GRS ] o PRl > WIEAER D S P e g d R 0 R

W

BRI M2 BTG A BB EAT e (L BRI A R dh A 3 SRR @
B ) FEHE 0 AR 2 R LR EE AR A e (g B ik e
B MEGERA R P ehTh A Bk A AR e R L £ R

et iB AR A BT At - WRT HN B AP A op d BALAMLG Lo e ¥

> See,e.g., Owen M. Fiss, The Unruly Character of Politics, 29 MCGEORGE L. REV. 1, 2-7 (1997).
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