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(8 When a violation shall have been

established in any civil action arising under this Act, the plaintiff shall be
entitled to recover(1) defendant’s profits, (2) any damages sustained by

28

the plaintiff, and (3) the costs of the action In assessing damages the court
may enter judgment, according to the circumstances of the case, for any sum
above the amount found as actual damages, not exceeding three times such
amount 15 U.S.C. §1117.
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68 The plaintiff has the burden of proving the
defendant’s gross profits with reasonable certainty; mathematical precision is
not required. The defendant bears the burden of establishing which, if any, of
the total sales are not attributable to the misconduct. ~ See The American Law
Institute, supra note 36, at 398.

% the wrongful conduct need not be the sole cause of the sales on which
profits are awarded. Some sales may be caused in part by the defendant’s
misconduct and in part by other factors such as the intrinsic merit of the
defendant’s goods or the convenience of purchasers. If the wrongful conduct is
a substantial factor in producing a sale, the defendant is liable for the resulting
profit without diminution for other contributing factors. 1d. at 398.



30

30

2001

12



31



	公平交易法損害賠償制度之功能與詮釋-以第三十二條第二項規定為中心  (黃銘傑)
	壹、前言
	貳、公平交易法之規範原理與損害賠償制度
	一、公平交易法之規範原理
	二、公平交易法損害賠償制度之特色與類型

	參、公平交易法損害賠償制度之功能
	一、三倍賠償責任之功能
	二、侵害利益制度之功能

	肆、公平交易法第三十二條第二項規定之法律性質
	一、歸入權
	二、不當得利
	三、準無因管理

	伍、公平交易法第三十二條第二項規定之適用
	一、「利益」內涵與舉證責任
	二、利益之推估

	陸、結語

