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#1 Dietemann v. Time “RN[ERYSE - ARGEBENE AR R i oRFR R a0 & s
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FEBITRES - EEEL > DEMBEEN BN EZE - E R
SRR ST e R R (B RRATT R A R ERY R
Tk o

DA E R FIRFTE B RIEESE - R T PR AR T R BT R ER £
WARIETE » AT BB BE TR F Rl oS B 7 E U= R T R SR - If2
B R AR - BORGS AR EISE T - KI5 [3EEBE RN R
SCER—{RRA AT E e DR HIAY 5338 -

WS fEEmEHIR > R TR BT T R B =LA
PRI E HZ RIRRGR - 9835 Bl E e SR — A2 ERE
P - RREFSAIREF I RIBEE - 1 RS KB EA R 5
DA - B R A A RE LA S RS i MR e i A RS
1 o 75 _FARafE s - B B ARSI R M N T Il EE
TERCASEGEE T R FIET - SR - SR—22KE - iric BRI n
BoETE e S B A N RS RCER TR B2 BT
Ry R S B EOE A T Ry » AR RAS R A R T f wT SR A
0o [FlME > EBEETIR Y - RSB EIRF A A F S

2 See Le Mistral, Inc. v. Columbia Broad. Sys. 402 N.Y.S.2d 815 (1978).

%8 See id. at 816-17.

2 Seeid. at 817.

30 gee, e.g., John J. Walsh et al., Media Misbehavior and the Wages of Sin: The
Constitutionality of Consequential Damages for Publication of I1I-Gotten Information,
4 WM. & MARY BILL RTs. J. 1111 (1996).
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ERERERYFIER - SHEREEE RAEEZS (BIll of Rights ) FT{RAERYHIE - 1
BT T RO R ZE R R R [ T SR — st P nT DU A > ke
HERUFES FRRMHE AR - #8152  FEERERENTTR - FIEE TSR
A EIRENE G ERYEREREN NG - — LB AR SRR
BT A It — R T SeEER (LR RS A IELE - fE—TL
B 4EAY Branzburg v. Hayes™#perr » B ikl i i B B i i
FIERE AR > BRI, H B NnViC SRR SR DT T R E
R HE E 2 o AR AR SRR e T R L BRI S
FIHEE S8R - e G R B iR e R B TR
HIBSERIRET) » i E B e B e AR B S I — g PR
RFIREEE » tufichy RNE - il BB R I @ s R S
FLEIAIEE Powell » tiAE L7 FEIFIPREFLL (concurring opinion ) FR#EHY

31 paul A. LeBel, The Constitutional Interest in Getting the News: Toward a First
Amendment Protection from Tort Liability for Surreptitious Newsgathering, 4 WM. &
MARY BILL RTs. J. 1145, 1148 (1996).

%2 See Dietemann v. Time, Inc., 449 F.2d 245, 250 (9th Cir. 1971); Le Mistral, 402
N.Y.S.2d at 817.

%408 U.S. 665 (1972).
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EhE A EAEAAREE (good faith) DURAHEHH (good cause) f&i
T AA[DEREEEERE - THIME TRER AR & i 2 iR E
BRE g o [EIE o BIGE R R S B R R - iR
A —fhE B B R S B S T R BT R T R e R A 7k
REEHVHEIE 2 V) » L EARERIEH « SSRGS AR T3
sE | CREERVES - IR H TRk A A ER - (B AR
FREL | R EIEEFR R ERRERAEHIP bl AR -

HE Branzburg v. Hayes I[P B2 % - A bt T 3EEl | fRISERYE
0 W TR ETREER o SEREbOE NSRBI R
— i NJEEL > [FIRNEETE— i R RIFEER . WA SEEEM— AR
AR E R HEE—i AFERGE ST — e Mk - #rfElid
FRE RSt AR RS ST - o iR [ R T B A B B A L SR R 51
T k42 Cohen v. Cowles Media® bt —#3k » 7E—Hgkrh » F—i4 Bk
JETE BRI RN B BAG TSRO E A B L o A i 25 B il
8% 0 E LGS T B SRR A B FE LR LS - TR 2KHEIRGE AR
HIACSRIERR S B - (B I iR R BLE BRIt —FHUE BT SRR 2
SR TFEEIA B 1R - IR E AR E VRGP ey L SEARRS
PR RE TR A - EATE TS 1% - BE BRI TR E K A R e
ALE BRI - AEBERIRAZ R MR s Eia L EE R
PRy SRR A —1% > LSS T ARGE A A A E R I (promissory
estoppel ) » (Al ZEESERLIE SRR » BIVBEEZ IR RIlE FH R4S S E B EE
SRS - WRERTREI M 2iE® e =50 -

#a=2 > 4F Cohen v. Cowles Media Co., [tt—¥]yerh » ¥ 2%

3 See Branzburg, 408 U.S. at 709-10 (Powell, J., concurring).

% 501 U.S. 663 (1991).

% See generally Robert M. O'Neil, Tainted Sources: First Amendment Rights and
Journalistic Wrongs, 4 WM. & MARY BILL OF RTs. J. 1005 (1996).

%7 See 501 U.S. 663, at 671-72.



HERGT A B B R AT ?

) EET IR SR SRR PR T SR FOR R BRI T PRA7R
a0 i RE AR R R TR E RS NITEEEe o
BRI R R anE - RS - bR E T © B ik
P RSO IERE » AR R RE RS i - BIRE IR R R
HER S S RAE T R AR RE T B S LR B % (HZ AR
A e 2 R OREER] - #E 2 > B E AR OREL o JANRHREEH:
f—fise PEIEAE ] -

#ERGIM = - Branzburg FIPRAE " HELE | RIEHVEZE BRI TV
LURERe e AE Cohen FITREFFATEREVETEIRERERE - (LIS GRIHIHE R
BREEFRAIIR S - BB IE FRTIE Dietmann FIPRAT Le Mistral Fpr
HIRRALSRIS IR - MEA T - T AR EGCH AT T Ry ] LUk
WA RIGE S BT — e Vi FH O T B AR - RS i ] RE R 1RSI
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BB I HAEREEI A RAY - IR ATRERHOERIANE - A2 i
Fr BT R B R IR T R R TT Rt m] DU RIAR B IS 1B
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T BRI RHR AR TR EAYERER H g % - BijalAy Food Lion 2 -
o I A i B B — =

22 ~ FTBERHER SR T R R b R H A LS
R ER

FELI B R IR S IIREe - FRAPISRAT AL FE8 - TR

IR - RS ¢ S - EEBHTE R - R R

R BT RIER A T R Bk TRy b (LTI oRAT 18 2 W RE YA o > LK
FE i BT I B BC A T T R SR AR Bk i sy (B R dE£kar )



BEBRRAE F=LF5_H

3
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T — R AR R R B S LIRS enEit e A SRR L
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VR S E R R S T P 2150 P e B SRR R A I » ST
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FEABT [ 1 PR S TS f t » AR AT

HZK » Cohen ZEH P Rt RSR IR0 B HE S — I AT
SRR » (R ATREAEIE AR B — i A5 AR AR -
EARRERSE A - S BRI RIS - MR
RESIRE R B — BRI - BRSBTS B
BT RORHR T R T Ry » A RS - (B2 - (B, B
B REIERE  FEHCRE R AR R RS E R R
B MEY S A R SR s 7T » SRS AR B T LR — B0 bl
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X

® See Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 573 (1980); see also
Houchins v. KQED, Inc., 438 U.S. 1, 17 (1978) (Stewart, J., concurring).
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FIRISE > AR fRR ARG B AGE H R — 3 — B E 2R - vIhES
P RAER - B2 HRTERENALE - RAEERSRENGEA S ELE
EFR R BIERSREFSE DU i - AlEREEE B ORIk
RMEFTHERE U RIS REULSERRC RS « JRERT—
ik NEHERLRERTHURF A —BUREE - DU R E R T ie 4 i 5
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B LTS AU R - (ELASEAPHE LU N R — 2D - BRI AT

— &% % i4% & » (Hidden and False Identities ) &4

KHiT A

£ -3t Food Lion Zer » ARy F AR - BRifz ABC i34
EARH IR G SRR TR R B P L DSR2 T - TiE R
HECHE IR S - SR Ry MBS A LR HIEAY Food Lion
BT84 » &K ¥} Food Lion EENYEIRFHEBIVEENE - ol fEEK L
Tt RARSEVYKEEREKIERHE ABC FEERIIREIGE » FURMER
mifi. ABC RYRCE TR DUREES 73 B Food Lion /A F] » {HZK Ky Food
Lion /A BIEZE A H IR Ry b — IR B o A7 T R 52 B 1 AT DA
1S AT E IRATRAT -

BERIEFEAIRRHE AR P 2R EIREET - RS
SRAMRE R BRI  [KIFy - M52 T > i Food Lion 23
F AT DAAR 43 38 B A 3 S A R A SRR R 1T Ry BB L2 B E -

% See Mark Hansen, No Place to Hide, A.B.A. J., Aug. 1997, at 44.
40 See id. at 47.



BEBRRAE F=LF5_H

JBE - (R ARy v R A B (R R T = G E R R Bl BEOKH &
EEFEEEL - HEENE - fEARET  ERAEFRAhEE FEEE
T ABC WHRHFMIKGEREENREES 31TRESE - MAECE R Rk
BBy 1FLIEA Food Lion 28 BT AEIMABHRIHS » 7ELL -
MR ACE AN E T EEERI A (invitee) » T2 (trespasser)
o TR R 3 LU R R E - R AR B R
HERFEBEAERTRIRG - (SRS - Dige 2 BRI
B > SEEARES A Food Lion Fri7 NHYfRSE S 533 nlRERE BT E RN s
=B A - ARSI A S BB I R AR K -

BERIAS IO E (REE G 7 HIDVE » Ml RE S U H AR R TN
e AN 0 A K Food Lion ZERIfRZEEE 43 AT RERE G IR
IR RERA RS EEER o AT RE SR S LA HERR - RIS > fEA D
BT - ATREEELU RS B B AR AR EEH - T H. > %
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FRPIZES - WS R E SRS G2 PWEA R - t—& 58
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4l see Food Lion, Inc. v. Capital Cities/ABC, Inc., 194 F.3d 505, 519 (4th Cir. 1999).
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B o

Nl L E RS A — A HEERAS R AEZ & E A
[&] o Fl4n4e_F3ttis Dietmann %€ > LK Desnick v. American Broadcasting
Co. “FifEIpkrh » P LIHBE NS - IS ERIEAI R HE - T
BREEG 3 BRI R T R B R R R B - R A — i AT
AJDAE B Y A B FrECE ABS T » ioE th R KRR E B o
BRI - (RESH—EA < B 1L Dietmann —ZZRY AR I$EHT » FoE (RdErk
TR WA AR ALY » 7E Dietmann Z£0f - R EDRFECH (RZEK
R EiUE T S RS B SRR R - e AR
K E OB 2R RMET AR A BB AR MG IR E CHIRSAAESZ
IR - LA RS EOR BV - BRI REIR A E 2R
R > FKIBEGE M2 B EIREERE - IR
FERY RS AT S - EAMEC S A R RS A A e B
HIA T - X G 5 B A A A — R 1B N AN &I B -

1t Desnick i » FRHHIZ I —MA » IR ERIRBIE B2 T
HIANE FilrEis o SEEF RVEE R ABC EXRERSTEITIR
K » —J71Hf3E] Desnick IREHGZATAVEREARIE - S5— T aNERAE
Desnick ANEIEAITELE T » JRECEE] Desnick 7£ Indiana JNFT Wisconsin

#2 gee State v. Cantor, 534 A.2d 83, 86 (N.J. Super. Ct. App. Div. 1987).
* See Miller v. National Broadcasting Co., 232 Cal. Rptr. 668, 670 (Cal. Ct. App. 1986).
44 F.3d 1345 (7th Cir. 1995).
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BT > S TRE THREAEY - Posner WEEREE » il B B G 73 it
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AEEE ~ HEERLHEHERN - iR peerfE i BigEs > &
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BilE MRS o ISR BRE TEIR S » RILE 3 7 BETEE
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TREIRTE > BRIFA AN B &5 - SRR S E X HIERRE -
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4 See id. at 1352-53.
46 See id. at 1351.
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B> WJREEECNEAEEIRVAIRASE RSN IS S BRI A AN -
DU HACER R AT R (58 Je 4 > BB ERYE - SeE AR H B A
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o~ bk Eksks (Surresptitious Recording )

#HGI S » 1¢& Dietmann 5] Food Lion %€ » FEEFZ FIER A - LR
R FIDRE A PR 85 85 B (19 07 ZUAMOR $R 3 5 i R R SR AY T
H o K RIS TR AR - 5 o RN e G E DSk
B R L EMCRH B HEEC R CEAEE  BEREER - A 5%
HER - EERERE IR  (EIREBRORER - AR B AR R
FHAE RIS - K - SR T SRR ) SE I S IR
HARRERE TRy - 2 E R R B T R BB A R AU 51T
Ko » AEAS ] GESHE R B0 HET i E A G R Y B O IRE] - th
AR Tl -

HE [ DHEDECAMIRRCR  BREROA - gAESRE
PR S T H o (CGEEBIEER - B0 Sk Bl DI SRR G
WA TEARRE - AR Rl aogEic v DA B R B A IREE - 5%F
EAEEH" TSRS T R B2 T - BALUCH IS 5
© o SRR K > — AR TRy o (Rt R T LA

" Diane Leenheer Zimmerman, | Spy: The Newsgatherer under Cover, 33 U. RicH. L. Rev.
1185, 1207-08 (2000).

8 See, e.g., Diane L. Zimmerman, Overcoming Future Shock: Estes Revisited, or a
Modest Proposal for the Constitutional Protection of the News-gathering Process,
1980 DuKE L.J. 641, 673-84 (1980).

49 g5ee Howard Rosenberg, Food Lion, ABC and Tricks of the Trade, L.A. TIMES, Jan. 24,
1997, at F1.



BEBRRAE F=LF5_H

BRI © BRARSRE SR AR BAT R A WIS - IRl - 2Kk
H IR B ER A E S AR T SRR ) KBS - BRI
W PR R BT B R EERIT T Ry - B — M RN R A T
Pt RIRRAIRUE - AR © PRIE R AT BRI BRI SR
RAUAEZENE - SREHEREERE G EFE MG i E RS RA
AiEE T AIDL— M PERA AR (R AG EATRIVBER » EFNRAAEFY -
S ERR P JE T AR R — 1k

AN o DU R PR A a8 4 > tharst e > 8
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BRI A B AGER S SR b — FEAE - LHZEEE TR
TS B Lk = Bk e M # ] DAHE BV NE BT DL T - BEfSEE
E AR RS BN A o BRBIBGEE - FE Lalihy Le Mistral ZE -
ACE IRAABAM B T T4 i PR e I TERAT - s S HI T B RS AE IR
BESESE R AR EREOREA E T - 0 HE R ARER
ZE - BERERENRIT - ST SRR AT
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51

B ANRSR R R AR B SRS S TRy B AEAEAHE
WA E MR NGRS, - BETRHLEH - ERVAth A RRER R

% See, e.g., Belluomo v. KAKE TV & Radio, Inc., 596 P.2d 832, 836 (Kan. Ct. App.
1979).

® See, e.g., Deteresa v. American Broad. Cos., 121 F.3d 460, 463-68 (9th Cir. 1997);
Shulman v. Group W Prods., Inc., 955 P.2d 469, 490 (Cal. 1998); Aisenson V.
American Broad. Cos., 269 Cal. Rptr. 379, 388 (Cal. Ct. App. 1990); Howell v. New
York Post Co., 612 N.E.2d 699, 705 (N.Y. 1993), aff'd in part, 619 N.E.2d 650 (N.Y.
1993).
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ME < BRMBCERINE © RS S EER S T ERNEGEE 2
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BHTEARRE ? FEEFEIHIR AT - BEER BTG FTRE - SR
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FEANEEMEIRENE S A ARG SE -

7€ Sanders v. American Broadcasting Co.*SEfHZM-# » —fi&kE

%2 See generally Andrew Jay McClurg, Bringing Privacy Law Out of the Closet: A Tort
Theory of Liability for Intrusions in Public Places, 73 N.C. L. REv. 989 (1995).

%% Dietemann v. Time, Inc., 449 F.2d 245, 249.

% 978 P.2d 67 (Cal. 1999).
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ALEMER A FRIEAT RSk T 2K BIBEHAECE ¥ EE B I A2
DU EI SRR E E] SRR B o B TS EREE
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+=E AT IITARE R FRGE (compensatory damages ) #lT=--#3¢
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AE BRI - EIREGRI AR RIS AN RIS - 2k
Sanders 7138 B ¥EEH - WA TS ERALRERY GBI RTREME AT S
i 8 B AER AR 7] DU HA AT DU BRIy - RRER Rl T N ekl
BRI > 58 > NS Be Al SRR I SRR - 3R 5 e
5% R FLRR A AT T AR PR s Tl B AR BT N S s B i
Ry © N T DI ZER RS RAE R RERER RSB IRAY - (EEE DA
B EHHIH MRS EE N SRR AL PR - R RO
%fjﬁl R

%5 See id. at 70.

%6 See id. at 69.

57 See id. at 70.

%8 See id. at 70-71.
% Seeid. at 71.

0 See id. at 77.

81 1d. at 69.
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82 1d. at 77 (quoting Shulman v. Group W Prods., Inc., 955 P.2d 469, 493 (Cal. 1998)).

53 44 F.3d 13451, 1355.

6 See, e.g., Deteresa v. American Broad. Cos., 121 F.3d 460, 470 (9th Cir. 1997) (Whaley,
D.J., concurring in part and dissenting in part) (quoting Warden v. Kahn, 160 Cal. Rptr.
471, 476 (Cal. Ct. App. 1980)).

% See generally Diane L. Zimmerman, Requiem for a Heavyweight: A Farewell to
Warren and Brandeis's Privacy Tort, 68 CORNELL L. REV. 291, 320-24, 344-47 (1983).

8 Huskey v. National Broad. Co., 632 F. Supp. 1282, 1289 (N.D. IIl. 1986).
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67 See Huskey, 632 F. Supp. at 1291 n.13.

% Desnick, 44 F.3d at 1353.

% See Sanders v. American Broad. Cos., 978 P.2d 67, 79-80 (Cal. 1999).

0 See Zimmermann, supra note 46, n. 139.

™ See Coates v. United States, 307 F. Supp. 677, 679 (E.D. Mo. 1970); see also
Commonwealth v. Eason, 694 N.E.2d 1264, 1267 (Mass. 1998); People v. Lucas 470
N.W.2d 460, 467 (Mich. Ct. App. 1991).

2 18 U.S.C. §2511 (1993).

™ See ELECTRONIC COMMUNICATIONS PRIVACY ACT, Pub. L. No. 99-508, ?101(b) (1986),
reprinted in 1986 U.S.C.C.A.N. 3555, 3571.

™ See S. REP. NO. 99-541, at 17 (1986), reprinted in 1986 U.S.C.C.A.N. 3555, 3571.



HERGT A B B R AT ?

ST RAR T REE SIS N s B T# - (HEDBEEERATRE - thaE
R DR Ry (i BT A ARAS S F ek R T B A 52 - EBE (R
R T ORAE - STEHE TR AR R ) RALUKEIR—EHE TS -
BB G LIRS - BRANZ N EGR - I ERZ AERLUE B
FTzieay - ANid > BIEEANEL - FEBATREEEE " Biig ) MR EGR A
QUZAT > FEZSEEE— 1 BRI AR - SR 2R
P2 RO RISBIFERaRE TR - HEIEAEZ
B > FETEAE ? AUERFTE IS LR B RE T RECE - 2
2 B AT MERG I _E BT BRI HE R el 2 S fah SRR -
A - e R LR R - 55 R ERNIES - IAER
ENEHEREER

Wit B AT LS G REERIHEH] - nTRER A RN B R k2
B REEREOIE - S ERES S PRI FA - BEER
HIBETE A IE RIS T s BT DA R IE T T & » IR SCE 2GR - 532
GRSV R EG50 - RIS e s At & > 2
G AL RE R E T HURUR & AR SRR EE T - e AR AEARE - &
PRSI DI AR ST TR SR AR > Tt 2 T HRa i
L] DI B I VR RE ST > BB RSN A B IERENE -
HEANE : PIATHE Sanders Zrh > BEIREZ IR IEREMEG SRR - (B2
FRealES o SN AE B TAYERROEEFE AT T g, (outing)
St OHRESZRIE R > BAERMANEE S AR - SREARESRC
FIREE IHAT R IEIFIEE (LA EHE - Lo A8 2R T R B
PR GBI R ERE I A LT BT -

AR > 25 ANE > BAPELAZAIEIE S — {8 58 Ry By i - i -
B R B LEAR G T R A T E R NI - AT Rfa ey
SRt B AR L B BRSO E R R S E BIARE 7 2R
2t > Dietmann FYRESERTTEE - 1 Food Lion thAVHERRA IERERIZE M



BEBRRAE F=LF5_H

HEA > WIEAE AR 58 SNBSS 15 I 23R
FER R TEIHRE - S T AR R (e e B B s B it €y ) & - [KIbt » #f
AL Z B AR B Y BRI, 1P A TS SE T RER B SRS A
AT R T R BT A RS - TEaTime S R AR Al
FEHAERIRG > B e R SRS B S LR B R R T B
{TAZHE > DUFEAEAE ARERS PRAERITEAE M REA FLF2E 2 [ SRS > L
PR w22 -

eSS —EEERTE  fEER R B R PR SR E AR - FHEs
BECHE MR SR S HURCER - ARG A HEE - B0 > BT EE R
HUZ 55 3Tk - BRI BB N AR B
SRS AR M ASHHRIEERE - SRS SRR - 2 RES R E
MIEERVREIATER - BERGCEEREANTRE - ARSI B A A A
PR - ATl AGEINE LSS SR B RS R (B2 > RTS8 > 7£
FLELEBLT - WRE RS BRAN EE RAEE S 1B - BIANTE R AR
RIS IIIBNT » BN S 0 TR - (M E Sl e - £
Schulman v. Group W Production, Inc™>Z&rh » 03550 B RS H A
g 8 > [EEBEAMERAIBEN T BB E— LS
b ERERERTE T - IR R REES - SsRE—E 8 &
Bes RS R RE 3R - FIMERS M ERUERER (T > KRR ARYRREA
NVERZEIEE » ERMHEREANER] > FE L MGG RS e E
VAR BRSBTS » HEE S EIREA FI 5 -
BAR > FHEA S B UR HIARERIR I - 251 DIBE ST iR — 2
TR S NEBEZ IR « QIFTATIL - IEBEAIREIEAI S - SEERE
FRE SR A MY B ARy nTRE S TE A RSB I ARG > B
HH PRI A -

5 955 P.2d 469 (Cal. 1998).
" See, e.g., Barber v. Time, Inc., 159 S.W.2d 291 (Mo. 1942).
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Journalism Review, September/October 2000, at 47.
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™ Eileen M. Wirth, Impact of State Shield Laws on Investigative Reporting, 16
NEWSPAPER RES. J. 64 (1995).
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(1998).
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8 Branzburg v. Hayes, 408 U.S. 665, 681 (1972).
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FOUND. REs. J. 523 (1977).
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Newsgathering and the Freedom of
Press: Search for Truth or Violation of
Individual Rights?

Ching-Yi Liu

Abstract

This paper examines legal issues rising from newsgathering and
the impact of their solutions upon the Freedom of Press. While
newsgathering is indispensable for the journalist and media
communities, in few areas of constitutional law is there a greater
divergence between rhetoric and reality than the difference between
the U.S. court’s proclamation of the need to protect newsgathering
and its failure to do so. The series of decisions concerning
newsgathering and undercover reporting show that U.S. courts
usually take the newsgathering by journalists and media,
particularly those conducted with the aid of new technologies,
negatively and continue to fail to provide First Amendment
protection for newsgathering and undercover reporting. This paper
points out that though the use of fraud, deception, trespass, and
entrapment may constitute violation of individual rights, it indeed
is helpful in improving the search for truth and the public’s right to
know. Reason, and not emotion, ought to drive the development of
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the law about newsgathering. Therefore, this paper argues for a
balanced freedom of press protection for newsgathering activities.

It will help to ensure that the press can perform its essential
functions in a system of democracy.

Keywords: newsgathering - investigative reporting - freedom of press - tort
liability - privacy protection



