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Citizen deliberation on constitutional change has become a key focus in both
international community and Taiwan. In May 2005, arandomly selected group of 160
citizensin British Columbia of Canada was called on to deliberate the constitutional
reform proposal for electoral reforms, and the result of their deliberation was put for
public referendum. In 1999, a deliberative polling was employed together with the
Australian people’s constitutional referendum. In October 2005, Professor Bruce
Ackerman of Yae Law School advocated for hisidea of anational day of deliberation
and placed forward his advice to the Taiwanese people that when they go to poll for
constitutional referendum next time, they must gather three weeks ago for a day of
contemplation and deliberation.

Evidently, from Canada, Australia, to Taiwan, arecent global trend of focusing
on citizen deliberation has emerged. It is not yet clear, however, whether thistrend of
citizen deliberation on constitutional change favors any particular mechanism of
citizen deliberation and places premises on any particular theory of democracy. Are
there any particular imagined public societies and citizens by various theories of
democracy and constitutionalism? Is it possible for Taiwan to envision atheoretically
sound and at the same time locally adoptable mechanism of citizen deliberation in the
coming constitutional moment?

This project aims to first analyze various mechanisms for citizen deliberation on
constitutional change and compare them with rather old-fashioned citizen
participation or public consultation. It will examine various methods of citizen
deliberation from various theories of democracy and constitutionalism particularly
theories of popular sovereignty, communitarianism and deliberative democracy.
Moreover, this project seeks to understand the driving forces of the recent trend in
citizen deliberation on constitutional change and inquires whether it has to do with
global constitutionalism that undermines state sovereignty and thus demands more
direct legitimacy from citizens. By analyzing citizen deliberation on constitutional
change in abstract theory and in local practice, this project seeks develop acritical
view on citizen deliberation that transcends a rather traditional western understanding
of democracy and citizenship.

Keyword: citizen deliberation, citizen participation, constitutional change,
deliberative democracy, popular sovereignty
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|. Forward

Most constitutions were deliberated and enacted by representative assemblies.
Some recent ones were deliberated in representative assemblies but enacted with
public votes.®® Very few constitutions, if any, were deliberated popularly before
enactment. Thisis perhaps for two reasons: practical and normative. Practically, itis
nearly impossible for such alarge group to deliberative on anything, least an abstract
and fundamental document called a constitution. Normatively, a constitution rarely
demands such a popular deliberative act for its validity and legitimacy. Against such
common understandings, however, arecent discourse has risen to emphasize the
relationship between a constitution and popular deliberation.

* Assistant Professor, College of Law, National Taiwan University; JSD, Yale Law School

% Vivien Hart, Democratic Constitution Making, Special Report 107, United States Institute of
Peace (2003), available at http://www. usip.org/(accessed January 14, 2005)
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On atheoretical front, scholars of deliberative democracy have been outspoken
in criticizing the problematic concept of aggregative democracy and proclaiming the
fundamental legitimacy of democratic deliberation.* Asfundamental as
constitutional governance, it must not be established upon force or disingenuous
consent but instead upon arational, reciprocal deliberation process by which all
agree. Inthisway, the thesis of deliberative democracy is more than the theory of
legitimacy, and deliberative democrats have begun to engage in intensive dialogues
with theory of justice, communitarianism, popular sovereignty, rule of law, or even
new institutional economics.®

Similarly in practice, various forms of deliberation, in particular public
deliberation, have been installed in recent exercises of constitution making or
constitutional reforms. For instance, the role of constitutional convention was stressed
in the constitution making of European Union. Public consultations were utilized
successfully in South Africa’s 1997 Constitution.® Carefully designed citizen
deliberative polling® wastried several timesin Australia on amending proposals of
constitution acts.*® Mostly radically, a citizen assembly was formed in British
Columbia of Canadato take up deliberative role and make constitutional amendment
proposals that were traditionally at the hand of a parliament.®® Asit seems, a
so-called “deliberative turn” in modern democracy and constitutionalism has taken
hold.*’

¥ Seee.g. AMY GUTMANN & DENNIS THOMPSON, WHY DELIBERATIVE DEMOCRACY? (2004).

% Seee.g. Jon Elster, Deliberation and Constitution Making, in DELIBERATIVE DEMOCRACY
97-122 (1998); Anne van Aaken, Deliberative Institutional Economics, or Does Homo Oeconomicus
Argue? A Proposal for Combining New Institutional Economics with Discourse Theory, in
DELIBERATION AND DECISION: ECONOMICS, CONSTITUTIONAL THEORY AND DELIBERATIVE
DEMOCRACY (Anne van Aaken et a eds., 2004).

¥ See generally SEYLA BENHABIB, DEMOCRACY AND DIFFERENCE: CONTESTING THE
BOUNDARIES OF THE POLITICAL (1996); James Bohman & William Rehg, DELIBERATIVE DEMOCRACY':
ESSAYS ON REASON AND POLITICS (1997); Jon Elster ed., DELIBERATIVE DEMOCRACY (1998); Anne
van Aaken et a eds., DELIBERATION AND DECISION: ECONOMICS, CONSTITUTIONAL THEORY AND
DELIBERATION DEMOCRACY 3-32 (2004).

% ChristinaMurray, 4 Constitutional Beginning: Making South Afvica’s Final Constitution, 23
UNI. ARKANSAS LITTLE Rock L. Rev.809 (2001).

% James Fishkin, Deliberative polling®: toward a better informed democracy, at
http://cdd.stanford.edu/polls/docs/summary/#results

3 hitp://www.citizensassembly.bc.ca/public

3" Theterm of “deliberative turn” appeared in JOHN S. DRYZEK, DELIBERATIVE DEMOCRACY AND
BEYOND: LIBERALS, CRITICS, CONTESTATIONS (2000).
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Despite earned acceptance, deliberative democrats still confront serious
challenges. Practically, the extent to which citizens were engaged in deliberative
process was put into question. The use of public consultation in both South Africaand
European Union was seen as rather ceremonial. Many young people showed
ignorance about what was going on and the less educated expressed frustrations.
cases where deliberative process was carefully designed to ensure the quality of pubic
engagement, they would have to limited to only certain number of citizens. The help
from the media or internet in enlarging or disseminating deliberative discourse was
rather trivial.** Theideal of deliberation day*® —albeit with the potential in resolving
aforementioned technical constraint— remains as utopia. The greatest practical
challenge above dl is the effectiveness of democratic deliberation regarding its
end-result. The questions of effectiveness include whether democratic deliberation has
any impacts on its final product —a constitution— and whether a constitution whose
birth is through democratic deliberation is more effective in its abidance and
successful in its governance.*

38 In

Theoretical challenges to deliberative democrats are multifold. First, they are
criticized as misunderstanding law and politics. Opponents maintain that it is political
authority capable of making afounding decision stands at the core of establishing
constitutions.** Political masses, popular mobilization and in some cases passion
were what historically created —even legitimized— any existing polity.* Secondly, the
thesis of deliberative democracy frustrates the division of labor between political
institutions —based upon reasons and representatives— and political will —based upon
powers and the people-. Third, by merely highlighting citizens in discursive process,
deliberative thesis underestimates the role of social groups and labor unionsin a
plural polity with socio-economic complex.** Last and perhaps strongest is the

% For the discussion of South Africa, see Christina Murray, supra note. For the critics of
European Constitution making process, see Neil Walker, Europe’s congtitutional momentum and the
search for political legitimacy, 3 1-CON INT’L J. CON. L. 211 (2005).

¥ Almost everywhere, citizen conferences were only covered by local public televisions and their
own established websites whose watching and reading audience was very limited.

“0 BRUCE ACKERMAN & JAMES FISHKIN, DELIBERATION DAY (2004).

! Stefan Voigt, The Consequences of Popular Participation in Constitutional Choice — Towards
a Comparative Analysis, in DELIBERATION AND DECISION: ECONOMICS, CONSTITUTIONAL THEORY AND
DELIBERATIVE DEMOCRACY 199- 229 (Anne van Aaken et a eds., 2004).

2 CARL SCHMITT, GEORGE SCHWAB TRANS., POLITICAL THEOLOGY: FOUR CHAPTERS OF THE
CONCEPT OF SOVEREIGNTY (1985, 2005).

3 1d. at 30-31.

“ Seee.g. IRISM. YOUNG, INCLUSION AND DEMOCRACY (2000).
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criticism that citizen deliberation —no matter how carefully designed its process— may
never deliver what it promises but merely polarizes those with opposing views™ and
even discourages them from participating in politics.*

With mounting pressure, deliberative democrats must find new ways to defend
their thesis and rejuvenate their position. Some revisions are necessary. This essay
does not —certainly cannot— tackle all above challenges. Rather, given the sustained
belief in deliberative democracy, it attempts at reconstructing the ways that citizens
are to be understood in constitutional deliberations. The pre-existing links between
citizens and their political/socia/economic/cultural/ethnical identities must be
formally recognized and reckoned with in deliberative process. In other words, citizen
deliberation on constitutions should be understood as citizens of various
political/social/economic/cultural/ethnic groups (hereinafter “social group) coming
and deliberating together in areciprocal fashion on fundamental constitutional
choices. In so doing, neither rationality nor impartiality sought by deliberative
democracy would be jeopardized. To the contrary, deliberative process based upon
social groups would benefit greatly from the strength and energy of citizensin their
respective socia groups —rather than overburden each and every isolated citizen at his
or her own home. It would also ensure the extent of social mobilization that is
necessary to motivate concerned citizens and enlarge public discussion.

In the following essay, | shall first explain why it is better to have citizens of
various social groups —instead of isolated citizens- in public deliberation of
congtitutions. Then | shall argueitsinstitutional advantages and defend potential
disadvantages and challenges from classical views of citizen deliberation. Last, | shall
hope to advocate a pluralist constitutional regime that isimplied in my design and is
inevitable in the age of transnational constitutionalism.*’

4 Cass Sunstein, Group Judgments: A Satistical Means, Deliberation and Information Market,
80 N.Y.U.L.REv. 962 (2005); Cass Sunstein, Deliberating Trouble? Why Groups Go to Extremes,
110 YALEL, J. 71 (2000).

4 DIANA C. MUTZ, HEARING THE OTHER SIDE: DELIBERATIVE VERSUS PARTICIPATORY
DEMOCRACY (2006).

47 Jiunn-rong Yeh & Wen-Chen Chang, From Origin to Delta: Changing Landscape of Modern
Constitutionalism, paper draft available at http://law.bepress.com/expresso/eps/1815.
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I1. Nature & Paradox of Deliberative Democr acy

A. Deliberative Democracy v. Representative Democr acy

The idea of deliberative democracy affirms the need to justify decisionsin any
polity.* Counting heads or aggregative voting is not considered as avalid or
legitimate way of making decisions. Reasons accessible to all must be given in
mutually respectful fashion. In this sense, deliberative democracy does not necessarily
require any public, popular or citizen deliberation. So long as a deliberative processis
undertaken, it is not a concern whether a decision is made by representatives or more
popularly by the people. As Gutmann & Thompson make it clear,

“what makes deliberative democracy democratic is an expansive definition of
who isincluded in the process of deliberation—an inclusive answer to the questions of
who has the right (and effective opportunity) to deliberate or choose the deliberators,
and to whom do the deliberators owe their justifications.”*

Hence, deliberative democracy is not necessarily popular or direct democracy. In
focusing on reasoned decisions, however, a potential link exists between deliberative
democracy and popular democracy. For, it remains considerably paranoid for
deliberative democrats that representatives, therefore the deliberators, are chosen by
mere preferences or even powers while their decisions must justified by reasons. After
all, representatives obtain mandates to make decisions for al. The indirect link
between the people and decisions made by representatives suffices neither that the
people cannot be deliberators nor that decisions made by representatives need not be
justified to the people.

In order to ease this tension, two kinds of solution are offered by deliberative
democrats. One way isto add deliberative elementsin election process by which the
people choose their representatives —future deliberators. For instance, a deliberative
polling® was held with the aide of the Center for Deliberative Democracy directed by
James Fishkin before a British general election.® In Taiwan, an experimental citizen
deliberative conference was conducted before the city and county mayor election in
2005.>! Ackerman & Fishkin advocate for anational day of deliberation before

“ Amy Gutmann & Dennis Thompson, supra note, at 3.
*1d. at 9-10.
% James Fishkin, supra note.

*! Theintroduction and analysis of the event is provided by Taiwan Think Tank, available at
http://www.taiwanthinktank.org/ttt/servlet/OpenBlock ?Template=Article& lan=tc& category_id=55& art
icle_id=519(visited April 1, 2007).
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people go to the poll for next elections of Congress and President.>* The other way is
to have citizen deliberations on mgjor policies as supplements for representative
deliberative decision making. Public consultation, citizen conferences, citizen juries
or deliberative polling® exemplifies some of ways in which the rational and
legitimate deficit of representative democracy may be rescued by extended
deliberations into those who are ultimately bound by public decision making. In this
way, deliberative democracy works like participatory democracy — despite the
difference being that the latter emphasizes participatory power from the people while
the former focuses on supplementary reasons offered by citizens.

In what other more direct ways, then, would deliberative democracy find its
popular element? Or whether deliberative democracy has any popular root?

B. Deliberative Democracy v. Popular Sovereignty

Jurgen Habermas, a great thinker of our time, is perhaps the first to link
expressively deliberative politicsinto popular sovereignty.>® Mindful of Schimttian
critique that separates politics from law,>* Habermas argues for an internal link
between law and politics, that is, discursive politics.>® He further defines popular
sovereignty as procedure in that popular sovereignty embodied in public discourse
would “mediate between reason and will, between the opinion-formation of all and
the majoritarian will-formation of the representatives”.®® To justify popular
sovereignty as the fundamental source of legitimacy in modern constitutional states,
Habermas relies upon a popular discourse by which a collective judgment is made
through areciprocally reason-giving process. The normative foundation of “We the
People” thus comes from the discursive act of the people in forming their own polity
but not from their decisive act.

It isin this Habermasian sense that constitutional decisions must be more akin to
popular deliberation than normal policy decisions. Modern constitutions, no matter
made by parliaments or by direct popular votes, must ground ultimately their

°2 BRUCE ACKERMAN & JAMES S. FISHKIN, DELIBERATION DAY (2004)

%% Jiirgen Habermas, Popular Sovereignty as Procedure, in DELIBERATIVE DEMOCRACY: ESSAYS
ON REASON AND PoLITICS 35-65 (James Bohman & William Rehg eds., 1997)

% Carl Schmitt, supra note.

% JURGEN HABERMAS, WILLIAM REHG TRANS, BETWEEN FACTS AND NORMS: CONTRIBUTIONS TO
DISCOURSE THEORY OF LAW AND DEMOCRACY 133-151 (1998).

% Jiirgen Habermas, supra note [Popular Sovereignty as Procedure], at 49.
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legitimacy in this popular discursive act in order to resolve the fundamental paradox
between human rights, democracy and popular sovereignty.®’

Another link between public deliberation and constitutions is found in
contractual theory of modern constitutional democracies.®® In contractual terms,
modern constitutions are justified by consents. Public deliberation developed by
discourse theory rescues such afundamental contract from being deceitful or
hypocritical. Procedura requirements by deliberative democrats are seen as external
constraints upon which all parties enter into contract on equal and reciprocal terms.
While contractual theorists may maintain that social contract is reached as aresult of
outcome-oriented utility, procedural utility during contractual process ensure a
successful decision making process without which contract cannot be reached.™

There also exists arather practical reason why popular deliberation should be
emphasized even in the context of institutions being trusted to decision making.
According to him, “it is because the institutions are designed in such a way that
representatives normally do not want to expose themselves to the criticism of their
voters.”® Thusit is no surprise that Habermas has |abored considerably to advocate
citizen deliberation for European constitution making while knowing that it is only to
be ratified by separate governments.®*

Thus, it isfair to conclude that public deliberation —the embodiment of popular
sovereignty in both political and normative senses— generates a primary source of
legitimacy in constitution making but delivers supplementary legitimacy in ordinary
policy making. The latter is supposed to be confined by arather classical division of
labor between representatives and their voters. The remaining issue, however, is how
should this “public discursive act” be properly understood, designed or even realized.
Is popular deliberation necessarily citizen-based deliberation? Isit possible for this
public deliberation to be institutionalized or to have relations with formalized
institutions? Should we distinguish public deliberation in constitution making from
that in policy context? How exactly should this line be drawn?

°" Id. at 48-9.

% Anne van Aaken, supra note.

*1d. at 17.

% Jiirgen Habermas, supra note, at 60.

61 Jiirgen Habermas, Remarks on Dieter Grimm’s “Does Europe Need a Constitution?”, 1 EUR.

L. J. 303 (1995).
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[11. Democratic Deliberation & Citizens of Social Groups

A. Problematic Deliber ation among Citizens of Strangers

In the beginning of this essay, | have mentioned a recent trend in incorporating
public deliberation into constitutional process. Public consultationsin European
Union and South Africa, deliberative polling® in Australia and citizen assembly in
Canada were mostly cited practices. Intriguingly however, in al these cases, “the
public” called on for deliberation included only “citizens”. Citizens scattered and
isolated at their own homes were invited to submit their proposals or comments on
constitutional drafts and at times called up to ask whether they would like to spend
one day or two —or even several weekends- to join in arandomly selected group for
deliberation.

Having received sufficient information prepared and articulated by experts and
engaged in reciprocal reason-giving conversations, some citizens have completed with
better understandings of debated issues and consequentially change their minds.®?
Their confidence and interests in engaging in public debates and civil activities are
once again reestablished, and a genuine sense of citizenship is felt.%®

Others may not. According to recent studies done by political and social
psychologists, having exposed to opposing views may have a silencing effect on those
who are initially uncertain about their own views or do not feel strongly about them.
Worse yet, it is discovered that some people, having realized the fact that others hold
very strongly views against their own, may begin feeling not very enthusiastic to
discussthem in fear of social confrontation or undermining harmonious rel ationships.
Certain distancing effects or even retreating from political conversations and active
political participations appears at times as a result of being exposed to opposing
views.** In addition, Cass Sunstein has contended that group polarization and
information cascade as detrimental to deliberative process.®® In some cases,
deliberating groups end up in a more extreme position in line with their tendencies
before deliberation. It is because people receive and process better views or facts they
are originally oriented at. The phenomenon of information cascade points to the fact
that people tend to agree with the view agreed or expressed most often, and that

82 Fishkin, supra note.
% Bruce Ackerman & James Fishkin, supra note.
% Diana C. Mutz, supra note, at 89-124.

6 Cass Sunstein, Group Judgments.

24



common knowledge exercises greater influences upon deliberating groups than
individuals deliberating privately.*®

The seemingly conflicting findings of citizen deliberation practices, in my view,
are not surprising at al. Both positive and negative findings point to a diverse nature
of individua citizens. It is only common that some of us are more inclined to stand up
speaking for their own mindsin public while others are more likely to be very
conscious of others, have doubts of their own and easy to make compromises. In this
modern society of strangers,®’ politeness and even distancing are becoming general
attitudes —or even virtues— in public, business or even rather intimate settings.
Immersed in such a modern complex, it isonly easy for usto feel isolated,
unsupportive, confused and insecure about our own selves and others. Only very
few —perhaps those public citizens- are exceptions.®® Even if we are very much
inspired and at times feel obliged in the sense of our common good,* we do not
always pay attention to public issues due to various conditions and life struggles. Nor
arewe all capable of thinking through important issues and making our points clear to
our friends and colleagues. As a consequence, we rely heavily upon politicians and
techno-bureaucrats while at the same times distrusting them strongly.

This modern (or perhaps aready post-modern) syndrome of self-conflicting and
retreating public is precisely what triggers the recent rise of deliberative democratic
theory that aims at re-bounding citizens together. What deliberative democrats fail to
recognize, however, isthat smply calling on individual citizens for deliberation is not
a panacea. The mostly popular method employed by recent deliberative practicesisto
call on citizens scattered at their own homes on the basis of residence, age, income
and gender and assembl e them as a deliberating group with sufficient information
aided by experts.”® So long as this group is supposedly mirrored as the larger society,
Some passive or negative attitudes towards discussing strangers are not easily
transformed in any magical fashion. The sampled variables of age, residence, income,
gender and in some cases race do not represent any categorical differences (or
sameness) of opinion attitudes in deliberating citizens.”* Neither are they genuine

% 1d. at 999-1006.
67 L AWRENCE M. FRIEDMAN, THE HORIZONTAL SOCIETY (1999).

% Bruce Ackerman distinguishes “public citizen” from “private citizen” and defines most of us as
private citizens who would be coming together in a unprecedented mobilization at extraordinary
congtitutional moments. See BRUCE ACKERMAN, WE THE PEOPLE: FOUNDATIONS (1991)

% Gutmann & Thompson, supra note, at 26-29.
™ James Fishkin, supra note.

™ |t is emphasized not to presuppose sampled citizens’ attitudes.
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standards by which a reflected community can be drawn.” s our community really
composed of citizens according to these selected variables? In what particular sense
we are certain these variables are valid pertaining to assembling a deliberative group
for any public policy making? If chosen variables are defended by a common modern
social scientific method,”® perhapsit inevitably exposes the arbitrariness embedded in
its collaborators, libertarian or classical liberal understandings, which have already
been criticized and revised further.

Some deliberative democrats defend this particular chosen method with the
inspiration from jury system in the common law tradition.” But common law jury
was initially developed from a group of witnessing neighbors—who are thus familiar
with local customs to stand in better position for judgment.” It was due to particular
historical conditions that juries became a group of strangers. Serious challengesto
jury system have been enormous and some of them bear similar relevance to criticism
of citizen deliberations.” Must deliberating citizens be chosen this way? Certainly
not.

B. Deliberations among Citizens of Social Groups

1. Public Sphere with Citizens of Social Groups

Let us reexamine the picture of deliberative politics—laid down by Jirgen
Habermas- that extends to normative justifications for polity. According to him,

“[w]ith some institutional imagination,...one can think of how existing
parliamentary bodies might be supplemented by institutions that would allow affected
clients and the legal public sphereto exert astronger pressure for legitimation on the

executive and judicial branches.””’

"2 |t should be also noted that sampled citizens participate voluntarily and thus certain distortions
in actual assembled groups are inevitable.

™ James Fishkin, supra note.

™ ETHAN J. LEIB, DELIBERATIVE DEMOCRACY IN AMERICA: A PROPOSAL FOR A POPULAR
BRANCH OF GOVERNMENT (2004) (inspired by both deliberative democracy and citizen juries, arguing
for a compulsory service provided by citizens for deliberation in a so-called popular branch.)

> Ellen E. Sward, A history of civil trial in the United States, 51 U. KAN. L. REv. 347, 347-363
(2003); Note (H. Marlow Green), Common law, property rights and the environment: A comparative
analysis of historical developmentsin the United States and England and a model for the future, 30
CORNELL INT’L L. J. 541, 542-544 (1997).

"® Cass Sunstein, supra note [Group Judgments).

" Jiirgen Habermas, supra note [Popular Sovereignty as Procedure], at 56-7.
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In giving a bit further details on what he means by public spheresin addition to
the already institutionalized mechanisms of will and opinion formations, he notes:

“It would be realized to the extent that opinion-forming associations devel oped,
catalyzed the growth of autonomous public spheres, and in virtue of the natural
visibility such associations enjoy, changed the spectrum of values, issues and reasons.
It would both innovatively unleash and critically filter the elements of discourse that
have been channeled by the mass media, unions, associations, and parties, according
to the dictates of power. ... [T]he emergence, reproduction, and influence of such a
network of associations remains dependent on aliberal-egalitarian political culture
sensitive to problems affecting society asawhole...”’®

It is clear that Habermas views deliberative politics that complements for
legitimacy of existing representative institutions in a much more complex way. The
deliberating citizenry includes at least media, unions and voluntary associations, and
perhaps more importantly, the complicated networks and their respective functions
are to be determined not by one-dimensional theoretical articulation but by contingent
political cultures. The more liberal, egalitarian a political cultureis, the more likely
these various networks reason and collaborate with one anther towards the common
good and the less conflict of interests would be generated.

Although Habermas has not been explicit on how exactly these networks of
variousinterests in public sphere would (or should) work together,” he nevertheless
insists any potentia conflictsin interests must be resolved from the use of public
reasons and from the standpoint of impartiality.?® Despite this rather abstract
solution, however, it is clear that the deliberating public envisaged by Habermas is not
arandom assemble of individua citizens isolated at their own homes but a complex
network of civic associations —aready engaged in public sphere- whose members are
citizens with the common good as well as special interests/concerngattitudes in mind.

In my view, it is only very common for individual citizens to engage themselves
in public discussions through mediated associations or forums. We understand things
and issues through our particular frameworks and references,® which have been
formed over time as a combined complex result of our experiences, education,

8 1d. at 60.

™ JORGE M. VALADEZ, DELIBERATIVE DEMOCRACY, POLITICAL LEGITIMACY, AND
SELF-DETERMINATION IN MULTICULTURAL SOCIETIES 61-2 (2001). See also JAMES BOHMAN, PUBLIC
DELIBERATION: PLURALISM, COMPLEXITY AND DEMOCRACY (1996).

8 Jorge M. Valadez, id. at 62.

81 Anne van Aaken, supra note, at 10-12.
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identities, interests and even passions. We are more likely to be concerned with, think
through and even speak up for issues that are possibly understood in our referring or
perceptive frameworks. We are more confident and willing to talk about matters and
issues when we are more aware of them or have certain degree of previous knowledge
about them. The various extents of references, perceptions or previous knowledge are
related to our respective living experiences, interests, cultural influences and
political/economic/social/cultural identities.®” Consequently, it is only common that
we participate in public spheres by way of our own chosen associations, clubs or
groups. More importantly, the likelihood and effectiveness of our participation in
public discourse increase significantly when we are talking with confident voice and
collaborative —thin or thick— perceptions. Knowing at least our views are shared
makes us more likely to speak up and exchange with other different views.

2. Concept of Social Groups: Thick or Thin? Satic or Fluid?

Talking based upon some particular —thin or thick— shared perceptions or
positions helps us as ordinary citizens begin effectively participating in public
discourse and reason with others. It isin thisway | advocate for deliberations by
citizens of socia groups.

Similar advocacy has been done by previous theorists such as Iris Y oung, Jorge
M. Vaadez and Michael R. James among others.®® For example, in advocating for a
more inclusive democracy for socialy marginalized groups, Iris M. Y oung combines
communitarian ideals with deliberative democracy. She argues:

“Inclusion ought not to mean simply the formal and abstract equality of all
members of the polity as citizens. It means explicitly acknowledging social
differentiations and divisions and encouraging differently situated groupsto give
voice to their needs, interests, and perspectives on the society in ways that meet
conditions of reasonableness and publicity.”*

By inviting citizens of differently situated social differencestojoinin public
discourse, Iris Young makes it clear that public sphere is not composed by
homogenous citizens but rather by diverse citizens of various socia positions.
Political legitimacy is ultimately sustained with such enriched public sphere of

8 Jorge M. Valadez, supra note, at 58-67.

8 |risM. Young, supra note; Jorge M. Valadez, supra note; MICHAEL R. JAMES, DELIBERATIVE
DEMOCRACY AND THE PLURAL POLITY (2004).

 IrisM. Young, supra note, at 119.

28



multiple voices trying to seek further political cooperation in ways that are open,
civilian and reciprocal .2

Communitarian scholars often hold arather thick and static concept of social
groups/identities that are deemed as capabl e of determining substantive values and
providing world views of group members. But communitarian/deliberative democrats
such as Iris Young or Michael R. James exhibit arather thin or even fluid concept of
group identities. Y oung argues that “social differenceis not identity”®, and that any
thick conception of social group as identity must “confront the fact that many people
may deny that group positioning is significant for their identity”®’. Instead, “social
group differentiation in relational rather than substantial terms”®, and these social
differences must be seen as political resources—rather than difficulties— upon which
citizens of various socia differences may enrich public sphere and seek cooperative
efforts.

Similarly, distinguishing four models (instrumental/agent, interpretive/agent,
instrumental/structure, and interpretive/structure) of identity construction, Michagl
James is conscious of fluidity in identity.*® Recognizing such complex fluidity in
identity construction, he argues for akind of deliberative politic that include all
relevant group perspectives.®® Theinclusion of group perspectives in public discourse
may require some degree of group-based representation but the two are not the same
and it may be achieved through more informal or indirect ways.™

| agree with Y oung and James insofar as they understand social
groups/differences as athin concept. It is clear that not all women “identify”
themselves with the women group that has a particular view of gender and related
cultural perceptions. But it is certainly not a problem to have this particular view held
by this women group — insofar as it does not claim to represent all women- to be
presented and taken reciprocally serioudly at the discussion table. Most importantly,
thisview is not necessarily expressed even if we randomly sample a group of citizens

% |d. at 108-12.

% |1d. at 87.

¥ 1d. at 88.

% 1d. at 89.

8 Michael James, supra note, at 17-22.
% 1d. at 49.

% 1d. Michael James focuses here on the design of parliamentary or electoral rules. Since these

are not the focus of this essay, | shall omit them.
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half of which are women to participate in deliberation. It is either because those
randomly selected women do not hold this view or —perhaps most likel y— because the
few who hold this view feel not strong enough to expressit in public before strangers
for social or political psychological or personal reasons | have discussed earlier.

Thus, | regard socia groups or differently situated socia positions as mediated
concept that strengthens citizens’ capacity in understanding and deliberating matters
and issues with which they are concerned to various degrees. To make my point clear,
| do not argue for deliberative politics of socia groups for communitarian democracy
or the pursuit of social cohesion. Rather, deliberating citizens based upon social
groups exhibit greater strength —not politically (due to the constraint of reciprocity)
but cognitively—** in conducting public discourse compared to individually isolated
citizens. At the discussion table, citizens of particular social groups may express
“representative” views of particular social groups but may not. They do not
“represent” their respective socia groups nor are they required to play such roles.
Their membership in their respective socia groups must be taken as facilitating
medium for their gained strength in talking and formed perspective in understanding.
At the discussion table, they must abide by rational and reciprocal rules required by
principles of deliberative democracy.

3. Voluntary Nature of Social Groups & Civic Organizations

As aready emphasized, deliberating citizens of social groups are not
representatives of their respective groups. Neither these groups are “identity
groups” —thickly defined. Hence, in deliberation by citizens of socia groups, these
groups must be of voluntary nature. There are perfectly reasons for an aborigine not to
identify him/herself as aboriginal and for some women choose not to join women
groups. The medium of socia groups/positionsisto strengthen deliberating citizensin
their capacity of participating in public discussion and to complement as much as
possible —but inevitably limited- perspectives by which cognitive understandings and
opinions may be formed.

Since socia groups must be understood as a thin concept and of voluntary
nature, they are of no difference from other voluntary civil organizations such as
environmental groups, labor unions or even professional associations. Hence,
members of social groups aswell as other civil organizations shall enjoy equal
opportunity in joining public deliberation. It is perfectly up to one’s decision for one’s

% Jorge M. Valadez, supra note, at 58.
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various political/social/economic/cultural/ethnic/civic/professional affiliations mainly
based upon which one participates in public discourse. There are perfectly good
reasons for a young/female/Asian/animal loving lawyer to spend most of her energy
and time in an animal-lover club, with which she has learned and formed mostly her
perspectives on public issues. This point may be made similarly to the concept of
“seriality” by Sartre and Iris Young.*

C. Defense against Critics

A number of worries or criticisms run against deliberations by citizens of socid
groups. First and foremost, it isworried that deliberations by citizens of socia groups
may turn areason-giving discourse into a bargaining one. As discussed earlier, when
engaged in deliberation, citizens of socia groups must abide by rational and
reciprocal rule. They must try to make their points and persuade others by referring to
mutually acceptable reasons rather than naked preference or tangible interests.*
Since they are not delegates of their social groups, they need not bargain with one
anther to maximize their interests. The membership or affiliation of any social groups
of their own chosen merely opens the door for their participating in deliberation but
not binds them from taking any particular opinions. Even randomly sampled citizens
may have strongly hidden preferences or interests. What really mattersis the strict
enforcement of open, reciprocal, reason-giving discussions. There is no need to worry
that deliberation by citizens of social groups would be less rational than citizens of
random picks.

The second concern is on the issue of accountability in that the accountability of
deliberating person of socia groupsis put into question. But | must emphasize again
that citizens of social groupsjoin in deliberation not as representative of their groups
but merely on their own as citizens. Thus, they are accountable to no one just as
randomly sampled citizens are.

Third, relative strengths or unequal resources of various socia groups are of
some critical concerns. Michael James, in urging group-based plura deliberation, has
signaled awarning on unequal positions of groups that may undermine public
deliberation on an equal footing.*> But the model advocated in this essay is not a
plural deliberation on abasis of groups. Citizens of social groups are supposed to

% IrisM. Young, supra note, at 100-01.
% Gutmann & Thompson, supra note; Anne van Aaken, supra note,

% Michael James, supra note, at 96-7.
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participate in discussions as citizens. Their membership in any groups or
organizationsis merely a mediated concept that strengthens their capacity in joining
the discussion. They are supposed to talk with the common good, to which they can
only understand through their cognitive perspectives contingently influenced by their
various political/social/economic/cultural/ethnic/civic/professional affiliations. In this
sense, relative strengths or unequal positions of social groups should not be of
concerns here. Even if they are, they are perhaps already immersed into relative
strengths and unequal weights of social perspectives, which are precisely sought to be
redressed by reciprocal, rational and reason-giving discourses.

Thefourth isarea serious challenge that some groups or their members may not
wish to joinin citizen deliberations. Jorge Vaadez divides ethno-cultural minorities
into three kinds. accommaodeationist, autonomist and secessionist. The willingness to
join in democratic deliberations of any given polity, according to him, is strongest
with accommodationist, less strong in autonomist while with nearly no incentive for
secessionist due to structural conditions and moral incommensurability.* In calling
on citizens of social groups for public deliberation, it is possible that some are not
willing to join. If this creates a democratic deficit in public deliberation, it would
equally undermine the validity and legitimacy in the model of randomly sampled
citizens.

More importantly, by inviting citizens of social groups for deliberation, a sense
of recognition in particular social perspectives held by social groupsisformally made
and even linked to a new way citizenship is understood. As Iris Y oung articulates
finely, the recognition of social perspectives held by members of socia groups
creates:

“democratic publicity by acknowledging that they are together and that they
must work together to try to solve collective problems. Creation and sustenance of
publicity in this sense, ...involves the willingness on the Part of participants to make
claims and proposals in ways that aim to achieve understandings by others with
different interests, experiences, and situations, and to try to persuade them of the
justice of their claims.”®’

No deliberative democrats —even those who are more inclined in communitarian
ideals- would coerce or demand any social groupsto join for democratic deliberation.
What they can do —facing secessionist struggles- is only to recognize as broadly as

% Jorge M. Valadez, supra note, at 45-67.

" IrisM. Young, supra note, at 112.
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possible in the concept of citizenship and provide as democratic as possible with the
platform for awider array of groups and their members to join with afair
conversation.

D. Constitutional Deliberation v. Policy Deliberation

The model of deliberation by citizens of social groups advanced in thisessay is
designed for constitutional deliberation. | remain cautioned in applying this model to
policy deliberation for several reasons.

First —and perhaps the most important— is role differentiation in constitutional
deliberation and policy one. The role of citizen deliberation is forming and
legitimating any existing polity at the level of constitutional politics while at the level
of legidlative politics it has rather supplementary functions. A settled division of
deliberative labors between government and citizenry is rather presupposed in a
legitimatized constitutional order. In thisway, policy deliberation is subject to
representative institutions whereas constitutional deliberation is still reserved for
citizens.

Secondly, it ismore likely that constitutional choices—either presented at
constitution making or constitutional revisions- are separate from much more
immediate and entrenched interests or preferences. Thus, it is more feasible to ask
citizens of social groups not to be influenced by their more immediate tangible
interest and to abide by deliberative rules.

Last but not the least is that constitutional decisions often require more profound
reflections upon citizens on their basic needs, morals and attitudes for collective lives.
Diverse socia perspectives brought by citizens of social groups at the discussion table
are beneficia for such profound reflections. On the contrarily, these diverse social
perspective may divert too much in arather detailed context of policy making.

The distinction between constitutional and policy deliberations seem to be
echoed in practices. In Taiwan, astudy on a deliberative forum of civil groups
regarding the reform proposal of national heath insurance system finds that civil
groups with institutional involvements or entrenched interests in the existing system
were —to asignificantly greater extent— less likely to be affected by deliberations. On
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the contrary, civic groups without previous institutional involvements were much
more likely to have positive attitudes towards deliberations.*

Group-based civic deliberation for constitutional reforms, however, seemed to
yield better results. In 2005, responding to arenewed call for substantial constitutional
reforms, the 21% Century Constitutional Reform Alliance was formed to serve asa
deliberating forum for various social groups and civil organization to come up with a
reform proposal.” Deliberating individuals were members —not necessarily their
chosen delegates or representatives— of collaborated groups and organizations.
Determined to deliver a concrete reform proposal, deliberations were held at least
twice aweek and individuals of various social groups were deliberating with various
constitutional choices including whether to have specia representation for women and
aborigines or to recognize aright to die. In one particular issue concerning a specia
gender proportion in the parliament, it was reported to have extraordinary debates
between individuals from women organization and gay group. Divergent social
perspectives were understood and reasoned solutions found. Months later, afirst-ever
constitutional reform proposal by civic groupsin Taiwan was born.

V. Conclusion

Evidently from Canada, Australiato Taiwan, arecent global trend that focuses
on citizen deliberation has emerged. It is not yet clear, however, whether thistrend of
citizen deliberation on constitutions would be a success. Against a now prevailing
model of citizen deliberation, this paper argues for an alternative: constitutional
deliberations by citizens of social groups. This new alternative would undermine
neither rationality nor impartiality sought by deliberative democracy. To the contrary,
deliberative process based upon social groups would benefit greatly from the strength
and energy of citizensin their respective socia groups —rather than overburden each
and every isolated citizen at his or her own home. It would also ensure the extent of
social mobilization that is necessary to motivate concerned citizens and enlarge public
discussion. Besides theoretical and practical reasons, constitutional deliberation by
citizens of social groups offers arather fluid and pluralist picture of constitutional
regime that is inevitable in the age of transnational constitutionalism.

% Chung-yeh Deng & Chia-ling Wu, Civic Groups Forum: Implications to Public Participation
in New Democracy, 1 TAIWAN FOUNDATIONS FOR DEMOCRACY 35 (2004). (Chinese article w. English
abstract)

% Theintroduction of this forum and its results are available at http://www.21cra.org.tw/
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|. Forward

Most constitutions were deliberated and enacted by representative assemblies.
Some recent ones were deliberated in representative assemblies but enacted with
public votes.! Very few constitutions, if any, were deliberated popularly before
enactment. Thisis perhaps for two reasons: practical and normative. Practically, itis
nearly impossible for such alarge group to deliberative on anything, least an abstract
and fundamental document called a constitution. Normatively, a constitution rarely
demands such a popular deliberative act for its validity and legitimacy. Against such
common understandings, however, arecent discourse has risen to emphasize the
relationship between a constitution and popular deliberation.

On atheoretical front, scholars of deliberative democracy have been outspoken
in criticizing the problematic concept of aggregative democracy and proclaiming the

* Assistant Professor, College of Law, National Taiwan University; JSD, Yale Law School

! Vivien Hart, Democratic Constitution Making, Special Report 107, United States Institute of
Peace (2003), available at http://www. usip.org/(accessed January 14, 2005)



fundamental legitimacy of democratic deliberation.? As fundamental as constitutional
governance, it must not be established upon force or disingenuous consent but instead
upon arational, reciprocal deliberation process by which all agree.® In this way, the
thesis of deliberative democracy is more than the theory of legitimacy, and
deliberative democrats have begun to engage in intensive dial ogues with theory of
justice, communitarianism, popular sovereignty, rule of law, or even new institutional
economics.”

Similarly in practice, various forms of deliberation, in particular public
deliberation, have been installed in recent exercises of constitution making or
constitutional reforms. For instance, the role of constitutional convention was stressed
in the constitution making of European Union. Public consultations were utilized
successfully in South Africa’s 1997 Constitution.”> Carefully designed citizen
deliberative polling® wastried several timesin Australia on amending proposals of
constitution acts.® Mostly radically, a citizen assembly was formed in British
Columbia of Canadato take up deliberative role and make constitutional amendment
proposals that were traditionally at the hand of a parliament.” Asit seems, a so-called
“deliberative turn” in modern democracy and constitutionalism has taken hold.?

Despite earned acceptance, deliberative democrats still confront serious
challenges. Practically, the extent to which citizens were engaged in deliberative
process was put into question. The use of public consultation in both South Africaand
European Union was seen as rather ceremonial. Many young people showed

2 See e.g. AMY GUTMANN & DENNIS THOMPSON, WHY DELIBERATIVE DEMOCRACY? (2004).

% Seee.g. Jon Elster, Deliberation and Constitution Making, in DELIBERATIVE DEMOCRACY
97-122 (1998); Anne van Aaken, Deliberative Institutional Economics, or Does Homo Oeconomicus
Argue? A Proposal for Combining New Institutional Economics with Discourse Theory, in
DELIBERATION AND DECISION: ECONOMICS, CONSTITUTIONAL THEORY AND DELIBERATIVE
DEMOCRACY (Anne van Aaken et a eds., 2004).

* See generally SEYLA BENHABIB, DEMOCRACY AND DIFFERENCE: CONTESTING THE BOUNDARIES
OF THE POLITICAL (1996); James Bohman & William Rehg, DELIBERATIVE DEMOCRACY: ESSAYSON
REASON AND POLITICS (1997); Jon Elster ed., DELIBERATIVE DEMOCRACY (1998); Anne van Aaken et
al eds., DELIBERATION AND DECISION: ECONOMICS, CONSTITUTIONAL THEORY AND DELIBERATION
DEMOCRACY 3-32 (2004).

® ChristinaMurray, 4 Constitutional Beginning: Making South Africa’s Final Constitution, 23
UNI. ARKANSAS LITTLE RocK L. REV.809 (2001).

® James Fishkin, Deliberative polling®: toward a better informed democracy, at
http://cdd.stanford.edu/polls/docs/summary/#results

7 http://www.citizensassembly.bc.cal/public

® The term of “deliberative turn” appeared in JOHN S. DRYZEK, DELIBERATIVE DEMOCRACY AND
BEYOND: LIBERALS, CRITICS, CONTESTATIONS (2000).



ignorance about what was going on and the less educated expressed frustrations.® In
cases where deliberative process was carefully designed to ensure the quality of pubic
engagement, they would have to limited to only certain number of citizens. The help
from the media or internet in enlarging or disseminating deliberative discourse was
rather trivial.’® Theideal of deliberation day™* —albeit with the potential in resolving
aforementioned technical constraint— remains as utopia. The greatest practical
challenge above dl is the effectiveness of democratic deliberation regarding its
end-result. The questions of effectiveness include whether democratic deliberation has
any impacts on itsfinal product —a constitution— and whether a constitution whose
birth is through democratic deliberation is more effective in its abidance and
successful in its governance.™

Theoretical challenges to deliberative democrats are multifold. First, they are
criticized as misunderstanding law and politics. Opponents maintain that it is political
authority capable of making afounding decision stands at the core of establishing
constitutions.™ Political masses, popular mobilization and in some cases passion
were what historically created —even legitimized— any existing polity.* Secondly, the
thesis of deliberative democracy frustrates the division of labor between political
institutions —based upon reasons and representatives— and political will —based upon
powers and the people-. Third, by merely highlighting citizens in discursive process,
deliberative thesis underestimates the role of social groups and labor unionsin a
plural polity with socio-economic complex.® Last and perhaps strongest is the
criticism that citizen deliberation —no matter how carefully designed its process— may

® For the discussion of South Africa, see Christina Murray, supra note. For the critics of European
Constitution making process, see Neil Walker, Europe’s constitutional momentum and the search for
political legitimacy, 3 1-CON INT’L J. CON. L. 211 (2005).

19" Almost everywhere, citizen conferences were only covered by local public televisions and their
own established websites whose watching and reading audience was very limited.

' BRUCE ACKERMAN & JAMES FISHKIN, DELIBERATION DAY (2004).

12 stefan Voigt, The Consequences of Popular Participation in Constitutional Choice — Towards
a Comparative Analysis, in DELIBERATION AND DECISION: ECONOMICS, CONSTITUTIONAL THEORY AND
DELIBERATIVE DEMOCRACY 199- 229 (Anne van Aaken et a eds., 2004).

3 CARL SCHMITT, GEORGE SCHWAB TRANS., POLITICAL THEOLOGY: FOUR CHAPTERS OF THE
CONCEPT OF SOVEREIGNTY (1985, 2005).

14 1d. at 30-31.

5 Seeeg. IRISM. YOUNG, INCLUSION AND DEMOCRACY (2000).



never deliver what it promises but merely polarizes those with opposing views'® and
even discourages them from participating in politics.*’

With mounting pressure, deliberative democrats must find new ways to defend
their thesis and rejuvenate their position. Some revisions are necessary. This essay
does not —certainly cannot— tackle all above challenges. Rather, given the sustained
belief in deliberative democracy, it attempts at reconstructing the ways that citizens
are to be understood in constitutional deliberations. The pre-existing links between
citizens and their political/socia/economic/cultural/ethnical identities must be
formally recognized and reckoned with in deliberative process. In other words, citizen
deliberation on constitutions should be understood as citizens of various
political/social/economic/cultural/ethnic groups (hereinafter “social group) coming
and deliberating together in areciprocal fashion on fundamental constitutional
choices. In so doing, neither rationality nor impartiality sought by deliberative
democracy would be jeopardized. To the contrary, deliberative process based upon
social groups would benefit greatly from the strength and energy of citizensin their
respective socia groups —rather than overburden each and every isolated citizen at his
or her own home. It would also ensure the extent of social mobilization that is
necessary to motivate concerned citizens and enlarge public discussion.

In the following essay, | shall first explain why it is better to have citizens of
various social groups —instead of isolated citizens- in public deliberation of
congtitutions. Then | shall argueitsinstitutional advantages and defend potential
disadvantages and challenges from classical views of citizen deliberation. Last, | shall
hope to advocate a pluralist constitutional regime that isimplied in my design and is
inevitable in the age of transnational constitutionalism.™®

I1. Nature & Paradox of Deliber ative Democr acy

16 Cass Sunstein, Group Judgments: A Statistical Means, Deliberation and Information Market,
80 N.Y.U.L.REv. 962 (2005); Cass Sunstein, Deliberating Trouble? Why Groups Go to Extremes,
110 YALEL, J. 71 (2000).

7 DIANA C. MUTZ, HEARING THE OTHER SIDE: DELIBERATIVE VERSUS PARTICIPATORY
DEMOCRACY (2006).

8 Jiunn-rong Yeh & Wen-Chen Chang, From Origin to Delta: Changing Landscape of Modern
Constitutionalism, paper draft available at http://law.bepress.com/expresso/eps/1815.




A. Deliberative Democracy v. Representative Democracy

The idea of deliberative democracy affirms the need to justify decisionsin any
polity.”® Counting heads or aggregative voting is not considered as avalid or
legitimate way of making decisions. Reasons accessible to al must be givenin
mutually respectful fashion. In this sense, deliberative democracy does not necessarily
reguire any public, popular or citizen deliberation. So long as a deliberative processis
undertaken, it is not a concern whether a decision is made by representatives or more
popularly by the people. As Gutmann & Thompson make it clear,

“what makes deliberative democracy democratic is an expansive
definition of who isincluded in the process of deliberation—an inclusive
answer to the questions of who has the right (and effective opportunity) to
deliberate or choose the deliberators, and to whom do the deliberators
owe their justifications. %

Hence, deliberative democracy is not necessarily popular or direct democracy. In
focusing on reasoned decisions, however, a potential link exists between deliberative
democracy and popular democracy. For, it remains considerably paranoid for
deliberative democrats that representatives, therefore the deliberators, are chosen by
mere preferences or even powers while their decisions must justified by reasons. After
all, representatives obtain mandates to make decisions for al. The indirect link
between the people and decisions made by representatives suffices neither that the
people cannot be deliberators nor that decisions made by representatives need not be
justified to the people.

In order to ease this tension, two kinds of solution are offered by deliberative
democrats. One way isto add deliberative elementsin election process by which the
people choose their representatives —future deliberators. For instance, a deliberative
polling® was held with the aide of the Center for Deliberative Democracy directed by
James Fishkin before a British general election.?! In Taiwan, an experimental citizen
deliberative conference was conducted before the city and county mayor election in
2005.% Ackerman & Fishkin advocate for anational day of deliberation before

¥ Amy Gutmann & Dennis Thompson, supra note, at 3.
% Id. at 9-10.
1 James Fishkin, supra note.

2 Theintroduction and analysis of the event is provided by Taiwan Think Tank, available at
http://www.taiwanthinktank.org/ttt/servlet/OpenBlock ?Template=Article& lan=tc& category_id=55& art
icle_id=519(visited April 1, 2007).



people go to the poll for next elections of Congress and President.”® The other way is
to have citizen deliberations on mgjor policies as supplements for representative
deliberative decision making. Public consultation, citizen conferences, citizen juries
or deliberative polling® exemplifies some of ways in which the rational and
legitimate deficit of representative democracy may be rescued by extended
deliberations into those who are ultimately bound by public decision making. In this
way, deliberative democracy works like participatory democracy — despite the
difference being that the latter emphasizes participatory power from the people while
the former focuses on supplementary reasons offered by citizens.

In what other more direct ways, then, would deliberative democracy find its
popular element? Or whether deliberative democracy has any popular root?

B. Deliberative Democracy v. Popular Sovereignty

Jurgen Habermas, a great thinker of our time, is perhaps the first to link
expressively deliberative politicsinto popular sovereignty.®* Mindful of Schimttian
critique that separates politics from law,> Habermas argues for an internal link
between law and politics, that is, discursive politics.?® He further defines popular
sovereignty as procedure in that popular sovereignty embodied in public discourse
would “mediate between reason and will, between the opinion-formation of all and
the majoritarian will-formation of the representatives”.>” To justify popular
sovereignty as the fundamental source of legitimacy in modern constitutional states,
Habermas relies upon a popular discourse by which a collective judgment is made
through areciprocally reason-giving process. The normative foundation of “We the
People” thus comes from the discursive act of the people in forming their own polity
but not from their decisive act.

It isin this Habermasian sense that constitutional decisions must be more akin to
popular deliberation than normal policy decisions. Modern constitutions, no matter
made by parliaments or by direct popular votes, must ground ultimately their

% BRUCE ACKERMAN & JAMES S. FISHKIN, DELIBERATION DAY (2004)

# Jiirgen Habermas, Popular Sovereignty as Procedure, in DELIBERATIVE DEMOCRACY: ESSAYS
ON REASON AND PoLITICS 35-65 (James Bohman & William Rehg eds., 1997)

% Carl Schmitt, supra note.

% JURGEN HABERMAS, WILLIAM REHG TRANS, BETWEEN FACTS AND NORMS: CONTRIBUTIONS TO
DISCOURSE THEORY OF LAW AND DEMOCRACY 133-151 (1998).

2" Jiirgen Habermas, supra note [Popular Sovereignty as Procedure], at 49.



legitimacy in this popular discursive act in order to resolve the fundamental paradox
between human rights, democracy and popular sovereignty.”

Another link between public deliberation and constitutions is found in
contractual theory of modern constitutional democracies.®® In contractual terms,
modern constitutions are justified by consents. Public deliberation developed by
discourse theory rescues such afundamental contract from being deceitful or
hypocritical. Procedura requirements by deliberative democrats are seen as external
constraints upon which all parties enter into contract on equal and reciprocal terms.
While contractual theorists may maintain that social contract is reached as aresult of
outcome-oriented utility, procedural utility during contractual process ensure a
successful decision making process without which contract cannot be reached.®

There also exists arather practical reason why popular deliberation should be
emphasized even in the context of institutions being trusted to decision making.
According to him, “it is because the institutions are designed in such a way that
representatives normally do not want to expose themselves to the criticism of their
voters.”® Thusit is no surprise that Habermas has |abored considerably to advocate
citizen deliberation for European constitution making while knowing that it is only to
be ratified by separate governments.*

Thus, it isfair to conclude that public deliberation —the embodiment of popular
sovereignty in both political and normative senses— generates a primary source of
legitimacy in constitution making but delivers supplementary legitimacy in ordinary
policy making. The latter is supposed to be confined by arather classical division of
labor between representatives and their voters. The remaining issue, however, is how
should this “public discursive act” be properly understood, designed or even realized.
Is popular deliberation necessarily citizen-based deliberation? Isit possible for this
public deliberation to be institutionalized or to have relations with formalized
institutions? Should we distinguish public deliberation in constitution making from
that in policy context? How exactly should this line be drawn?

[11. Democratic Deliberation & Citizens of Social Groups

% 1d. at 48-9.

% Anne van Aaken, supra note.

% 1d. at 17.

3 Jiirgen Habermas, supra note, at 60.

% Jiirgen Habermas, Remarks on Dieter Grimm’s “Does Europe Need a Constitution?”, 1 EUR.
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A. Problematic Deliberation among Citizens of Strangers

In the beginning of this essay, | have mentioned a recent trend in incorporating
public deliberation into constitutional process. Public consultations in European
Union and South Africa, deliberative polling® in Australia and citizen assembly in
Canada were mostly cited practices. Intriguingly however, in al these cases, “the
public” called on for deliberation included only “citizens”. Citizens scattered and
isolated at their own homes were invited to submit their proposals or comments on
constitutional drafts and at times called up to ask whether they would like to spend
one day or two —or even several weekends- to join in arandomly selected group for
deliberation.

Having received sufficient information prepared and articulated by experts and
engaged in reciprocal reason-giving conversations, some citizens have completed with
better understandings of debated issues and consequentially change their minds.*®
Their confidence and interests in engaging in public debates and civil activities are
once again reestablished, and a genuine sense of citizenship is felt.®

Others may not. According to recent studies done by political and social
psychologists, having exposed to opposing views may have a silencing effect on those
who areinitialy uncertain about their own views or do not feel strongly about them.
Worse yet, it is discovered that some people, having realized the fact that others hold
very strongly views against their own, may begin feeling not very enthusiastic to
discuss them in fear of social confrontation or undermining harmonious rel ationships.
Certain distancing effects or even retreating from political conversations and active
political participations appears at times as a result of being exposed to opposing
views.® In addition, Cass Sunstein has contended that group polarization and
information cascade as detrimental to deliberative process.*® In some cases,
deliberating groups end up in a more extreme position in line with their tendencies
before deliberation. It is because people receive and process better views or facts they
areoriginally oriented at. The phenomenon of information cascade points to the fact
that people tend to agree with the view agreed or expressed most often, and that

Fishkin, supra note.
Bruce Ackerman & James Fishkin, supra note.
¥ Diana C. Mutz, supra note, at 89-124.

Cass Sunstein, Group Judgments.



common knowledge exercises greater influences upon deliberating groups than
individuals deliberating privately.*’

The seemingly conflicting findings of citizen deliberation practices, in my view,
are not surprising at al. Both positive and negative findings point to a diverse nature
of individua citizens. It is only common that some of us are more inclined to stand up
speaking for their own mindsin public while others are more likely to be very
conscious of others, have doubts of their own and easy to make compromises. In this
modern society of strangers,® politeness and even distancing are becoming general
attitudes —or even virtues— in public, business or even rather intimate settings.
Immersed in such a modern complex, it isonly easy for usto feel isolated,
unsupportive, confused and insecure about our own selves and others. Only very
few —perhaps those public citizens- are exceptions.® Even if we are very much
inspired and at times feel obliged in the sense of our common good,* we do not
always pay attention to public issues due to various conditions and life struggles. Nor
arewe all capable of thinking through important issues and making our points clear to
our friends and colleagues. As a consequence, we rely heavily upon politicians and
techno-bureaucrats while at the same times distrusting them strongly.

This modern (or perhaps aready post-modern) syndrome of self-conflicting and
retreating public is precisely what triggers the recent rise of deliberative democratic
theory that aims at re-bounding citizens together. What deliberative democrats fail to
recognize, however, isthat smply calling on individual citizens for deliberation is not
a panacea. The mostly popular method employed by recent deliberative practicesisto
call on citizens scattered at their own homes on the basis of residence, age, income
and gender and assembl e them as a deliberating group with sufficient information
aided by experts.** So long as this group is supposedly mirrored as the larger society,
Some passive or negative attitudes towards discussing strangers are not easily
transformed in any magical fashion. The sampled variables of age, residence, income,
gender and in some cases race do not represent any categorical differences (or
sameness) of opinion attitudes in deliberating citizens.* Neither are they genuine

37 1d. at 999-1006.
% L AWRENCE M. FRIEDMAN, THE HORIZONTAL SOCIETY (1999).

¥ Bruce Ackerman distinguishes “public citizen” from “private citizen” and defines most of us as
private citizens who would be coming together in a unprecedented mobilization at extraordinary
congtitutional moments. See BRUCE ACKERMAN, WE THE PEOPLE: FOUNDATIONS (1991)

0 Gutmann & Thompson, supra note, at 26-29.
4L James Fishkin, supra note.

“2 |t is emphasized not to presuppose sampled citizens’ attitudes.
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standards by which a reflected community can be drawn.** 1s our community really
composed of citizens according to these selected variables? In what particular sense
we are certain these variables are valid pertaining to assembling a deliberative group
for any public policy making? If chosen variables are defended by a common modern
social scientific method,* perhapsit inevitably exposes the arbitrariness embedded in
its collaborators, libertarian or classical liberal understandings, which have already
been criticized and revised further.

Some deliberative democrats defend this particular chosen method with the
inspiration from jury system in the common law tradition.”> But common law jury
was initially developed from a group of witnessing neighbors—who are thus familiar
with local customs to stand in better position for judgment.*® It was due to particular
historical conditions that juries became a group of strangers. Serious challengesto
jury system have been enormous and some of them bear similar relevance to criticism
of citizen deliberations.”” Must deliberating citizens be chosen this way? Certainly
not.

B. Deliberations among Citizens of Social Groups

1. Public Sphere with Citizens of Social Groups

Let us reexamine the picture of deliberative politics—laid down by Jirgen
Habermas- that extends to normative justifications for polity. According to him,

“[w]ith some institutional imagination,...one can think of how
existing parliamentary bodies might be supplemented by institutions that
would allow affected clients and the legal public sphereto exert a

3 |t should be also noted that sampled citizens participate voluntarily and thus certain distortions
in actual assembled groups are inevitable.

4 James Fishkin, supra note.

“> ETHAN J. LEIB, DELIBERATIVE DEMOCRACY IN AMERICA: A PROPOSAL FOR A POPULAR
BRANCH OF GOVERNMENT (2004) (inspired by both deliberative democracy and citizen juries, arguing
for a compulsory service provided by citizens for deliberation in a so-called popular branch.)

“® Ellen E. Sward, A history of civil trial in the United States, 51 U. KAN. L. REV. 347, 347-363
(2003); Note (H. Marlow Green), Common law, property rights and the environment: A comparative
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CORNELL INT’L L. J. 541, 542-544 (1997).
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stronger pressure for legitimation on the executive and judicial
branches.

In giving a bit further details on what he means by public spheresin addition to
the already institutionalized mechanisms of will and opinion formations, he notes:

“It would be realized to the extent that opinion-forming associations
devel oped, catalyzed the growth of autonomous public spheres, and in
virtue of the natural visibility such associations enjoy, changed the
spectrum of values, issues and reasons. It would both innovatively unleash
and critically filter the elements of discourse that have been channeled by
the mass media, unions, associations, and parties, according to the
dictates of power. ... [ T] he emergence, reproduction, and influence of
such a network of associations remains dependent on a liberal-egalitarian
political culture sensitive to problems affecting society as a whole... *°

It is clear that Habermas views deliberative politics that complements for
legitimacy of existing representative institutions in amuch more complex way. The
deliberating citizenry includes at least media, unions and voluntary associations, and
perhaps more importantly, the complicated networks and their respective functions
are to be determined not by one-dimensional theoretical articulation but by contingent
political cultures. The more liberal, egalitarian a political cultureis, the more likely
these various networks reason and collaborate with one anther towards the common
good and the less conflict of interests would be generated.

Although Habermas has not been explicit on how exactly these networks of
variousinterests in public sphere would (or should) work together, he nevertheless
insists any potentia conflictsin interests must be resolved from the use of public
reasons and from the standpoint of impartiality.>® Despite this rather abstract
solution, however, it is clear that the deliberating public envisaged by Habermas is not
arandom assemble of individua citizens isolated at their own homes but a complex
network of civic associations —aready engaged in public sphere- whose members are
citizens with the common good as well as special interests/concerngattitudes in mind.

8 Jiirgen Habermas, supra note [Popular Sovereignty as Procedure], at 56-7.
*1d. at 60.

%0 JORGE M. VALADEZ, DELIBERATIVE DEMOCRACY, POLITICAL LEGITIMACY, AND
SELF-DETERMINATION IN MULTICULTURAL SOCIETIES 61-2 (2001). See also JAMES BOHMAN, PUBLIC
DELIBERATION: PLURALISM, COMPLEXITY AND DEMOCRACY (1996).

* Jorge M. Valadez, id. at 62.
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In my view, it is only very common for individual citizens to engage themselves
in public discussions through mediated associations or forums. We understand things
and issues through our particular frameworks and references,*® which have been
formed over time as a combined complex result of our experiences, education,
identities, interests and even passions. We are more likely to be concerned with, think
through and even speak up for issues that are possibly understood in our referring or
perceptive frameworks. We are more confident and willing to talk about matters and
issues when we are more aware of them or have certain degree of previous knowledge
about them. The various extents of references, perceptions or previous knowledge are
related to our respective living experiences, interests, cultural influences and
political/economic/social/cultural identities.>® Consequently, it is only common that
we participate in public spheres by way of our own chosen associations, clubs or
groups. More importantly, the likelihood and effectiveness of our participation in
public discourse increase significantly when we are talking with confident voice and
collaborative —thin or thick— perceptions. Knowing at least our views are shared
makes us more likely to speak up and exchange with other different views.

2. Concept of Social Groups: Thick or Thin? Satic or Fluid?

Talking based upon some particular —thin or thick— shared perceptions or
positions helps us as ordinary citizens begin effectively participating in public
discourse and reason with others. It isin thisway | advocate for deliberations by
citizens of social groups.

Similar advocacy has been done by previous theorists such as Iris Y oung, Jorge
M. Valadez and Michael R. James among others.> For example, in advocating for a
more inclusive democracy for socially marginalized groups, Iris M. Y oung combines
communitarian ideals with deliberative democracy. She argues:

“Inclusion ought not to mean simply the formal and abstract equality
of all members of the polity as citizens. It means explicitly acknowledging
social differentiations and divisions and encouraging differently situated
groups to give voice to their needs, interests, and per spectives on the

society in ways that meet conditions of reasonableness and publicity. "%

%2 Anne van Aaken, supra note, at 10-12.
%% Jorge M. Valadez, supra note, at 58-67.

> IrisM. Young, supra note; Jorge M. Valadez, supra note; MICHAEL R. JAMES, DELIBERATIVE
DEMOCRACY AND THE PLURAL POLITY (2004).

% IrisM. Young, supra note, at 119.
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By inviting citizens of differently situated social differencestojoinin public
discourse, Iris Young makesit clear that public sphere is not composed by
homogenous citizens but rather by diverse citizens of various socia positions.
Political legitimacy is ultimately sustained with such enriched public sphere of
multiple voices trying to seek further political cooperation in ways that are open,
civilian and reciprocal >

Communitarian scholars often hold arather thick and static concept of social
groups/identities that are deemed as capabl e of determining substantive values and
providing world views of group members. But communitarian/deliberative democrats
such as Iris Young or Michael R. James exhibit arather thin or even fluid concept of
group identities. Y oung argues that “social differenceis not identity”™’, and that any
thick conception of social group as identity must “confront the fact that many people
may deny that group positioning is significant for their identity”*. Instead, “social
group differentiation in relational rather than substantial terms™*®, and these social
differences must be seen as political resources—rather than difficulties— upon which
citizens of various socia differences may enrich public sphere and seek cooperative

efforts.

Similarly, distinguishing four models (instrumental/agent, interpretive/agent,
instrumental/structure, and interpretive/structure) of identity construction, Michagl
James is conscious of fluidity in identity.*® Recognizing such complex fluidity in
identity construction, he argues for akind of deliberative politic that include all
relevant group perspectives.®® Theinclusion of group perspectives in public discourse
may require some degree of group-based representation but the two are not the same
and it may be achieved through more informal or indirect ways.*

| agree with Y oung and James insofar as they understand social
groups/differences as athin concept. It is clear that not all women “identify”
themselves with the women group that has a particular view of gender and related

* |d. at 108-12.

 1d. at 87.

% 1d. at 88.

% |d. at 89.

% Michael James, supra note, at 17-22.
® 1d. at 49.

Id. Michael James focuses here on the design of parliamentary or electoral rules. Since these
are not the focus of this essay, | shall omit them.
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cultural perceptions. But it is certainly not a problem to have this particular view held
by this women group — insofar as it does not claim to represent all women- to be
presented and taken reciprocally serioudly at the discussion table. Most importantly,
thisview is not necessarily expressed even if we randomly sample a group of citizens
half of which are women to participate in deliberation. It is either because those
randomly selected women do not hold this view or —perhaps most likel y— because the
few who hold this view feel not strong enough to expressit in public before strangers
for social or political psychological or personal reasons | have discussed earlier.

Thus, | regard socia groups or differently situated socia positions as mediated
concept that strengthens citizens’ capacity in understanding and deliberating matters
and issues with which they are concerned to various degrees. To make my point clear,
| do not argue for deliberative politics of socia groups for communitarian democracy
or the pursuit of social cohesion. Rather, deliberating citizens based upon social
groups exhibit greater strength —not politically (due to the constraint of reciprocity)
but cognitively—®® in conducting public discourse compared to individually isolated
citizens. At the discussion table, citizens of particular social groups may express
“representative” views of particular social groups but may not. They do not
“represent” their respective socia groups nor are they required to play such roles.
Their membership in their respective socia groups must be taken as facilitating
medium for their gained strength in talking and formed perspective in understanding.
At the discussion table, they must abide by rational and reciprocal rules required by
principles of deliberative democracy.

3. Voluntary Nature of Social Groups & Civic Organizations

As aready emphasized, deliberating citizens of social groups are not
representatives of their respective groups. Neither these groups are “identity
groups” —thickly defined. Hence, in deliberation by citizens of socia groups, these
groups must be of voluntary nature. There are perfectly reasons for an aborigine not to
identify him/herself as aboriginal and for some women choose not to join women
groups. The medium of social groups/positionsisto strengthen deliberating citizensin
their capacity of participating in public discussion and to complement as much as
possible —but inevitably limited- perspectives by which cognitive understandings and
opinions may be formed.

Since socia groups must be understood as a thin concept and of voluntary
nature, they are of no difference from other voluntary civil organizations such as

% Jorge M. Valadez, supra note, at 58.
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environmental groups, labor unions or even professional associations. Hence,
members of socia groups aswell as other civil organizations shall enjoy equal
opportunity in joining public deliberation. It is perfectly up to one’s decision for one’s
various political/social/economic/cultural/ethnic/civic/professional affiliations mainly
based upon which one participates in public discourse. There are perfectly good
reasons for a young/female/Asian/animal loving lawyer to spend most of her energy
and time in an animal-lover club, with which she has learned and formed mostly her
perspectives on public issues. This point may be made similarly to the concept of
“seriality” by Sartre and Iris Y oung.**

C. Defense against Critics

A number of worries or criticisms run against deliberations by citizens of socid
groups. First and foremost, it isworried that deliberations by citizens of socia groups
may turn areason-giving discourse into a bargaining one. As discussed earlier, when
engaged in deliberation, citizens of socia groups must abide by rational and
reciprocal rule. They must try to make their points and persuade others by referring to
mutually acceptable reasons rather than naked preference or tangible interests.®®
Since they are not delegates of their social groups, they need not bargain with one
anther to maximize their interests. The membership or affiliation of any social groups
of their own chosen merely opens the door for their participating in deliberation but
not binds them from taking any particular opinions. Even randomly sampled citizens
may have strongly hidden preferences or interests. What really mattersis the strict
enforcement of open, reciprocal, reason-giving discussions. There is no need to worry
that deliberation by citizens of social groups would be less rational than citizens of
random picks.

The second concern is on the issue of accountability in that the accountability of
deliberating person of socia groupsis put into question. But | must emphasize again
that citizens of social groupsjoin in deliberation not as representative of their groups
but merely on their own as citizens. Thus, they are accountable to no one just as
randomly sampled citizens are.

Third, relative strengths or unequal resources of various socia groups are of
some critical concerns. Michael James, in urging group-based plura deliberation, has

® |risM. Young, supra note, at 100-01.

% Gutmann & Thompson, supra note; Anne van Aaken, supra note,
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signaled awarning on unequal positions of groups that may undermine public
deliberation on an equal footing.®® But the model advocated in this essay is not a
plural deliberation on abasis of groups. Citizens of social groups are supposed to
participate in discussions as citizens. Their membership in any groups or
organizationsis merely a mediated concept that strengthens their capacity in joining
the discussion. They are supposed to talk with the common good, to which they can
only understand through their cognitive perspectives contingently influenced by their
various political/social/economic/cultural/ethnic/civic/professional affiliations. In this
sense, relative strengths or unequal positions of social groups should not be of
concerns here. Even if they are, they are perhaps already immersed into relative
strengths and unequal weights of social perspectives, which are precisely sought to be
redressed by reciprocal, rational and reason-giving discourses.

Thefourth isarea serious challenge that some groups or their members may not
wish to joinin citizen deliberations. Jorge Vaadez divides ethno-cultural minorities
into three kinds. accommaodeationist, autonomist and secessionist. The willingness to
join in democratic deliberations of any given polity, according to him, is strongest
with accommodationist, less strong in autonomist while with nearly no incentive for
secessionist due to structural conditions and moral incommensurability.®” In calling
on citizens of social groups for public deliberation, it is possible that some are not
willing to join. If this creates a democratic deficit in public deliberation, it would
equally undermine the validity and legitimacy in the model of randomly sampled
citizens.

More importantly, by inviting citizens of social groups for deliberation, a sense
of recognition in particular social perspectives held by social groupsis formally made
and even linked to a new way citizenship is understood. As Iris Y oung articulates
finely, the recognition of social perspectives held by members of socia groups
creates:

“democratic publicity by acknowledging that they are together and
that they must work together to try to solve collective problems. Creation
and sustenance of publicity in this sense, ...involves the willingness on the
Part of participants to make claims and proposals in ways that aim to
achieve understandings by others with different interests, experiences, and
situations, and to try to persuade them of the justice of their claims. "%

% Michael James, supra note, at 96-7.
6 Jorge M. Valadez, supra note, at 45-67.

% IrisM. Young, supra note, at 112.
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No deliberative democrats —even those who are more inclined in communitarian
ideals- would coerce or demand any social groupsto join for democratic deliberation.
What they can do —facing secessionist struggles- is only to recognize as broadly as
possible in the concept of citizenship and provide as democratic as possible with the
platform for awider array of groups and their members to join with afair
conversation.

D. Constitutional Deliberation v. Policy Deliberation

The model of deliberation by citizens of social groups advanced in thisessay is
designed for constitutional deliberation. | remain cautioned in applying this model to
policy deliberation for several reasons.

First —and perhaps the most important— is role differentiation in constitutional
deliberation and policy one. The role of citizen deliberation is forming and
legitimating any existing polity at the level of constitutional politics while at the level
of legidlative politics it has rather supplementary functions. A settled division of
deliberative labors between government and citizenry is rather presupposed in a
legitimatized constitutional order. In thisway, policy deliberation is subject to
representative institutions whereas constitutional deliberation is still reserved for
citizens.

Secondly, it ismore likely that constitutional choices—either presented at
constitution making or constitutional revisions- are separate from much more
immediate and entrenched interests or preferences. Thus, it is more feasible to ask
citizens of social groups not to be influenced by their more immediate tangible
interest and to abide by deliberative rules.

Last but not the least is that constitutional decisions often require more profound
reflections upon citizens on their basic needs, morals and attitudes for collective lives.
Diverse socia perspectives brought by citizens of social groups at the discussion table
are beneficia for such profound reflections. On the contrarily, these diverse social
perspective may divert too much in arather detailed context of policy making.

The distinction between constitutional and policy deliberations seem to be
echoed in practices. In Taiwan, astudy on a deliberative forum of civil groups
regarding the reform proposal of national heath insurance system finds that civil
groups with institutional involvements or entrenched interests in the existing system
were —to asignificantly greater extent— less likely to be affected by deliberations. On
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the contrary, civic groups without previous institutional involvements were much
more likely to have positive attitudes towards deliberations.®®

Group-based civic deliberation for constitutional reforms, however, seemed to
yield better results. In 2005, responding to arenewed call for substantial constitutional
reforms, the 21% Century Constitutional Reform Alliance was formed to serve asa
deliberating forum for various social groups and civil organization to come up with a
reform proposal.” Deliberating individuals were members —not necessarily their
chosen delegates or representatives— of collaborated groups and organizations.
Determined to deliver a concrete reform proposal, deliberations were held at least
twice aweek and individuals of various social groups were deliberating with various
constitutional choices including whether to have specia representation for women and
aborigines or to recognize aright to die. In one particular issue concerning a specia
gender proportion in the parliament, it was reported to have extraordinary debates
between individuals from women organization and gay group. Divergent social
perspectives were understood and reasoned solutions found. Months later, afirst-ever
constitutional reform proposal by civic groupsin Taiwan was born.

V. Conclusion

Evidently from Canada, Australiato Taiwan, arecent global trend that focuses
on citizen deliberation has emerged. It is not yet clear, however, whether thistrend of
citizen deliberation on constitutions would be a success. Against a now prevailing
model of citizen deliberation, this paper argues for an aternative: constitutional
deliberations by citizens of social groups. This new alternative would undermine
neither rationality nor impartiality sought by deliberative democracy. To the contrary,
deliberative process based upon socia groups would benefit greatly from the strength
and energy of citizensin their respective socia groups —rather than overburden each
and every isolated citizen at his or her own home. It would also ensure the extent of
social mobilization that is necessary to motivate concerned citizens and enlarge public
discussion. Besides theoretical and practical reasons, constitutional deliberation by
citizens of social groups offers arather fluid and pluralist picture of constitutional
regime that isinevitable in the age of transnational constitutionalism.

% Chung-yeh Deng & Chia-ling Wu, Civic Groups Forum: Implications to Public Participation
in New Democracy, 1 TAIWAN FOUNDATIONS FOR DEMOCRACY 35 (2004). (Chinese article w. English
abstract)

" Theintroduction of this forum and its results are available at http://www.21cra.org.tw/
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