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PRI » M [T sREmadt [HR1RERR] BB TERIER ? B0
B & =R R'E Antonin Scalia » G HMHEEZIIEE o Scalia KiE
B [EeEE] Eret B BB -WR NEEEE] FKARRE B
_U Tﬁ@f? (Of course it is formalistic. The rule of law is about form!) o 4°

» Scalia KIEE H—55E » BHEEHMEER [BEBER] W% m

40 BARSIE LML THET SRRV BT IR - 2RISR SR RARE IR SRR R
BIRER > BB EABEERE()  E——HEET—Z= (1993) ©

41 David Dyzenhaus, supra note 38, at 5; Neil MacCormick, “Rhetoric and the Rule of
Law,” in Recrafting the Rule of Law: The Limits of Legal Order 163-77, 169-72
(David Dyzenhaus ed., 1999).

42 David Dyzenhaus, id.

43 R REEERUNAEER R TR AEEBNEASN » 528 Mark Tushnet,
“Federalism and Liberalism’ 4 Cardozo J. Int’l & Comp. L. 328 (1996) o

44 HR I RIEER SHMERERIAEEE - 5528 David A. Strauss, “The New
Textualism in Const1tut10nal Law,” 66 Geo. Wash. L. Rev. 1153, 1156-7 (1998) » UL K
kB HAMER o

45 Antonin Scalia, A Matter of Interpretation: Fedeval Courts and the Law 25 (1997).
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46 Mark Tushnet, supra note 43 (Tushnet B EREEEABEH R A CHEHEESR
PR EMIR BVEE: » BB TREIREEAUERXR » FFHRE MR % » RE
4 HRE) ; John Hart Ely, Democracy and Distrust: A Theory of Judicial Review 11-41
(1980).

47 £52:Rf Steven G. Calabresi, “Textualism and the Countermajoritarian Difficulty,” 66
Geo. Wash. L. Rev. 1373 (1998).

48 SR EBRA BB ETEIAZIAT » DRSS 2 BIR S ek SRR
BT Bruce Ackerman AR o S-S BUA R KBTI E » B ERRBIE T EE LA RE
EIEEMWERITT » 3K Bruce Ackerman, We the People: Foundations 230-65 (1991) o

49 Frank H. Easterbrook, “Textualism and the Dead Hand,” 66 Geo. Wash. L. Rev. 1119
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B NRRERD W T i ESER BB (58] & [BF)]
BRI S o O [EEMEIST 2| (substantive conception of the rule of
law) » BL Ronald Dworkin £33 o 52 58 [EHIEEEE] REE ®
BEEERVERRL S REAE [ReEsE] B NE > BHEEREEESET
By [EER] TR ARZEBERER [EARER] | 1 [EEEEER]
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(1998); Jed Rubenfeld, “The Moment and the Millennium,” 66 Geo. Wash. L. Rev. 1085
(1998).

50 BLESFTEERY Intratexualism » H3EREI SR LR ELE2H Akhil Reed Amar AT o 5§
2 Akhil Reed Amar, “Intratextualism,” 112 Harv. L. Rev. 747, 787-94 (1999).

51 Neil MacCormick, supra note 41, at 169-72. $2LERBLIREFSBIRE » MRIBETHRIRRIFE
B EERERE SEGEGE=1TEEY e EEHzEE | Watg &k 2000
F£12H9~10H ¢

52 Ronald Dworkin ¥f it —55 88 5 & B R IFE M {7 Ronald Dworkin, “The Forum
of Principle,” 56 N. Y. U. L. Rev. 469, 500-16 (1981) —3C o

53 Ronald Dworkin, id; Neil MacCormick, supra note 41, at 169-72.
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55 Neil MacCormick, supra note 41, at 169-72.

56 BEE L EREEEHFAXEEHEMELERENRIE » ZHBHELE John Hart Ely &
TR » 5522 John Hart Ely, supra note 46, at 11-41, 43-72.

57 BIRFERFEREZENNE » 552/ Neil MacCormick, supra note 41, at 169-72. =R
Juergen Habermas 1 AEREE » 55228 Juergen Habermas, Between Facts and Norms
222-37 (William Rehg trans., 1998) ©
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oo A [HEBER] ) KEREEGENNESR (the rule of law as
the empowerment of the courts) o %9

i AR A skeRER (G F 2R BIpIRIK [v5 ] Bk [k ##
FERIHE BUR NS EE AN RN L EBERTRBLH ARES153L (separa-
tion of powers) fE#E AFHFE o 60 LIZERRZ RS 8 [FihEE]
WRAR ERE R LR > BV [ RH]] (non-delegation doctrine) 61
BEFE— SRR (A ERERE A | (intelligible principle) » 62 {(HE &

58 it [WkiGF 2| B [uEfe | MSEHREHAYBALR  Alon Harel 2@ DI AT HRES G
EITEER DT o 5522H Alon Harel, “The Rule of Law and Judicial Review: Reflections
on the Israeli Constitutional Revolution,” in Recrafting the Rule of Law: The Limils
of Legal Order 143-60, 151-7 (David Dyzenhaus ed., 1999) ¢

59 See id.

60 B [ZEILIAEIRAI] (non-delegation doctrine) BHE EFFEEWHINESIZIL (separation
of powers) B185HEHERARV4%I#T A Bl (check and balance, accountability) » ZEFHTH:RE
FUREBR S MF K4 o %28 George L. Lovell, “That Sick Chicken Won’t Hurt:
The Limits of a Judicially Enforced Non-delegation Doctrine,” 17 Const. Commen-
tary 79, 83-89 (2000); Anthony S. Winer, “Why the ‘New Non-delegation’ May Not Be
So New,” 27 Wm. Mitchell L. Rev. 1025, 1030 (2000) o

61 EEFHHEEERERE—ERER [ LFEA 9P, EREE—/\—=4/ The Brig
Aurora, 11 U.S. 382, 382 (1813) o i=ikbess — A [H2REEE (1R Al | SRR & B
BBREE—NLORZOFRAFBIFHAZ N » ER#IPEE2 3 Richard J. Pierce, Jr. Et
Al., Adwinistrative Law and Process 50-56 (3d ed. 1999) o F3CEREH » SRR E »
HItREE L » H/\ATAZBAT= -

62 ZOFERZE  EEBFTEREAAEL (B2 FA] (non-delegation doctrine) PR
TR T I A S RO » —Ju/\IU4E Lichter v. United States, 334 U.S. 546 (1948) —
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Bk EERREREEERZORIEN R RMAREHHE FTE

B8 IEREHEREE AN RE - ERE/ G —EHE 2 EUCERTR
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B BB ELIL SR - 04 [T B BRI TR T BT BLdn % » B AREDHE I
HEFENRFIRZEETREARER - AERAEEBITEIER » $i Rk

5o B AT R R R R R AR R S RVAEYE (sufficient standard) » 4%
B &H: o —/L/\HEETE Mistretta v. United States, 488 U.S. 361 (1989) —3E » BI#2H
Frag [FIEEERIRRAI) (intelligible principle) {ERAFFMERIGM FR REIEEERER
BF > SR T BRI T B REAR - BRI LT B AR AIRS - SR ERI S EERTEF o HHR
RATHSEEXE » fiRELR BN+ AENA+Lo '

63 BEiEmRIE HRE (R EFBCE A PR R ERERgIIENIIEe
EBE LR B E T eIt — R A SRS AR e A A AR M IR F) > BPMETBOERA » 1R
FEREHAETE 2T TREGEIEE IR o JTES [FEHEE AP BT 2 RIER
EGEEEFERY2IHR American Trucking Association, Inc. v. Epa, 175 F. 3d 1027 (D.C.
Cir. 1999) BLEERN—EGIF o EEREERELEEROMFTFRS » rd - H2H
Anthony S. Winer, supra note 60, at 1030.

64 HPHBENEEAEMERZETRGTHERIN » SHSHERE  THHS  §F4ER
ATBRE) » EM/ARSENAL (ZHR 2000 ) ; BXH » fiEELR  BENELE o
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3.2 WERIE B B A R AL BRI R

FIEAR K > [EIEER] » HAERE [HEE] WREF > MREBRE R
TETTRTES7F o Ih—IRER » 758 =3 R T 88 B R i B B R A B
o REBEHE B EREEFEABER (transitional states) » 6 FEREEK
WENEST THEIRER] SIS IR » FERFPEER (RXBE [
AU¥EBE ] transitional courts) MHE BEEREBIIREEEEBWEE HfE
BB ER BB ES (constitutionalism) EEEIE+EFE (rule of law) WA
BEREREEE » BG5S E EE B R ER I EERE o

3.2.1 BREREEEERNEAEARNERE

VEE < —SEPERRRAELRE OFED [EEERE ) » FEARRVEAER
NZF o HEESTEEERRAE R AR [BEER] 2 [Pk
WEER] WEZR BIFERRRERE ORED [EREER]) FrErERyRzE
AAHEIE » ETIHE H B 1 e B Rk B i RN R B i =, o 66

MNFRZFrR » EBEEBEEAT A E R SRS BT EARE
& BERERFRIRFEHBRCABEBREIEE - #RZNNNEEsE - FE5H
BURERFIRTEEE ~ DR G BOAER PR EIFEZEEISRE - IS 2 » A

65 PR = REEAIBER (transitional states) » EERIE—H/\NEZ > FEHRER B
FRSHEHERTEANBER - MEEHEHEBZ— - 2 R Samuel P. Huntington
o BIEERS > B8 L ISR RELCRS  —AANEARTIR—R (FELE
The Thivd Wave: Democratization in the Last Twentieth Century, 1991) o

66 SEZERE-R MBEER | B [ERER] | SmREERTE A —SREEI AR ERE
HURERE AL IR RS - ERIEEWE BT —88 28 HAETAZEAK (2002) ©
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EFEREIK (signal sending) EYTHRE LUEEI Stk & A BB EEA91EA - L1
BT o B T S SR AR R R B (R (B B R E MR ETE N (zero-sum)
EfEPIE o 14t > RPEELEET » BRMABRaE ISP EREEE R
ERFARE 22N - AT OB PIBR rh 2 B B BURES PRI RIES » ARE BUa TRy
EIFECER » LIERMIER PRI » BEMBIREFI AR SRR T (L
W) HRERENEENE o

K= AP S R B E R K

AL HRREREE
EARHT | BAIESRARA TRBERNVER
HERG | BT EERThEE MRREFEAET

BRFBNNNEEAE | BasAAREERE
EEHEBUATFIVEES | REHBOETFIAES]
REBOAEFIRYEIEZR | BiEBREEFIRRREE
IR © TEESLR

HREREATRLIEREENERIFRETERER - BEEREA
FEHMSREFOET ~ REOHRREEPIE ~ RrEEBIEE IR
#l ~ LR BEBORESIINRERESRHE - A5 2 » BREREERS (B
HERERE] L B 8 [3GER] (BRGET R ENA AR EE M »
SR HBRE G E BT AR > PR T ROR SIS - BEE
RABORMEA SR B BHEREENES - BRAEREREERAE
FAVEEAD » HRBEFIR B > EERAEBRBREE TRV » BB ET
AIEEZER » DUPERERIER » ERBIGHFICEE -

3.2.2 BEUERREE N E AT BB REEHAR
RERTLER & S R A 2k B 8 R B ry R R oA - BRI LR
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FREEESHEFEBEER RR T8E] & [EF WaERNES) -
SRS T Re N BEE BRI IS o

B2 » BEEE » WRRMEREZEELEE=KEIER (EEE5HE)
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o ERRER T BEEBIRRERBERENEHR » RE [BFEEEE]
HEER > T EEERNEE ] X2 iatERIIE » EEEERER
[FeRiEia 2] BN » PP R W I SIS » SR
TERRBEERFRABREE T  RBUSE MR R  [BERER] 1%
H o REEREIEERRLAYIEZE (the establishment of the courts as the
institutionalization of the rule of law) o 68

WA » IR S PR BRI 1140 T M - WA R S R
ERWERABEG  EEREMRER - OMBRE ) [HRBEE] B
EREANEIEINTE » —HEALURE [FBENT] 2k THESE ]
(WNEBEBFR R EER) (MBS AEhTLUEE [T EN | GREEg R

67 §52:BH Csaba Varga, “Transformation to Rule of Law from No-law Societal Contex-
ture of the Democratic Transition in Central and Eastern Europe,” 8 Conn. J. Int’l L.
487, 497-501 (1993); Sarah Wright Sheive, “Central and Eastern European Constitu-
tional Courts and the Antimajoritarian Objection to Judicial Review,” 26 Law &
Pol'y Int’l Bus. 1201, 1225-33 (1995).

68 MR EIEE % » HhREERR N —E2E » 523 Matthias Hartwig, “The Institu-
tionalization of the Rule of Law: The Establishment of Constitutional Courts in the
Eastern European Countries,” 450 Am. U. J. Int’l L. & Pol’y 449, 449-51 (1992); Ran
Hirschl, “The Political Origins of Judicial Empowerment through Constitutionaliza-
tion: Lessons from Four Constitutional Revolutions,” 25 Law & Soc. Inquiry 91
(2000); Ran Hirschl, “The Structure for Hegemony: Understanding Judicial Emp-
owerment Through Constitutionalization in Culturally Divided Polities,” 36 Stan. J.
of Int’l L. 73 (2000). 525522E] Wen-Chen Chang, supra note 6, at 502-19.

69 Ran Hirschl, .
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R R A £ 3 MR A BB - kA S WA E
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3.3.1 X EABEHRER R EH P AR RIAISRES
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BB ERAESE IIE R R - (RenF BT IEMERE » MElaS

70 Mark F. Brzezinski & Leszek Garlicki, “Judicial Review in Post-Communist Poland:
The Emergence of A Rechtsstaat?,” 31 Stan. J. Int’l L. 13 (1995); Ruti Teitel, “Post-
Communist Constitutionalism: A Transitional Perspective,” 26 Colum. Hum. Ris. L.
Rev. 167 (1994); Ruti Teitel, “Transitional Jurisprudence: The Role of Law in Politi-
cal Transformation,” 106 Yale L. J. 2009 (1997); C Neal Tate, “The Judicialization of
Politics in the Philippines and Southeast Asia,” 15 Int’l Pol. Sci. Rev. 187 (1994); Note,
“Liberalismo Contra Democracia: Recent Judicial Reform in Mexico,” 108 Harv. L.
Rev. 1919 (1995).

71 528 Wen-Chen Chang, supra note 6, at 305-11.
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73 BFEE—/ L~ ZO—HEERE -

74 Jose ]J. Toharia, “Judicial Independence in an Authoritarian Regime: The Case of
Contemporary Spain,” 9 Law & Soc’y Rev. 475 (1975); David S. Clark, “Judicial
Protection of the Constitution in Latin America,” 2 Hastings Const. L. Q. 405 (1975);
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C Neal Tate, “Authoritarianism and the Functions of Courts: A Time Series Analy-
sis of the Philippine Supreme Court, 1961-1987,” 27 Law & Soc’y Rev. 707 (1993).

75 Jack Knight & Lee Epstein, “On the Struggle for Judicial Supremacy,” 30 Law &
Soc’y Rev. 87 (1996); Jack Knight & Lee Epstein, Choices Justice Make (1998).

76 FE—EWE ERRRAELE 0 BEFE ——/\RERE - R EREEIR ST - HaRER
& » ARERE AR E AR E LR ST » TERERRBEZ A ARt R 2R
i AB—H > E—E == (1996) o

7T EREFE_—RER » RINEREIRERET » BERER T RPEENESEN » B
HARERENIEN  RIEE o BERBRES » MEREEE > 65528 Donald P. Kom-
mers, The Constitutional Juvisprudence of the Federal Republic of Germawy 53-4
(1997); Flex Max Wannenmacher, “It’s Not Enough to Just Say ‘No’: There’s So
Much to Judicial Review Than Merely Negating” 1-12 (1996) (published Ph.D. disser-
tation, UMI Dissertation Service, University of California, Berkeley, Department of
Political Science); Wen-Chen Chang, supra note 6, at 318-21.
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Transitional Court and the Rule of Law:
On Judicial Activism
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in Reviewing Administrative Rules

Jiunn-rong Yeh Wen-chen Chang
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ABSTRACT

The Law of Administrative Litigation Procedure was revised sub-
stantially in the end of 1998 and as a result, the Administrative Court was
reorganized in the spring of the next year. It is therefore intriguing
whether and how the Administrative Court has responded to such a
profound institutional change with its court decisions and styles of legal
reasoning, and whether such reorientation of the Administrative Court
has affected the judicial review function of the Grand Justices of the
Judicial Yuan. This Article discusses the Supreme Administrative
Court’s review of administrative rules, as it is concerned with constitu-
tional principles of the rule of law and checks and balances of govern-
mental branches. With the electronic database created by the Judicial
Yuan, the authors employ an empirical method, instead of the traditional
leading case approach, to analyze the changing patterns of court
decisions.

This Article finds that after the reorganization, the Supreme Admin-
istrative Court (the Court) has become both active in reviewing adminis-
trative rules and straightforward in rejecting unlawful rules in individual
cases. In a transitional context, a court’s display of judicial activism not
only is consistent with similar experiences exhibited by other courts, at
home and abroad, but also can enhance greatly the institutional respect
of a court. Judicial activism shown by the Court, however, has been
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colored with legal formalism. The authors suggest that the Court may
leave behind legal formalism and shift the focus to substantive rights and
procedural concerns. By strengthening the message-sending function of
court decisions, the Court may actually play an active role in the protec-
tion of human rights and the supervision of administration.

Key Words: transition, court, rule of law, judicial activism,
constitutional politics, separation of powers,
administrative court, administrative rule, judicial

review





