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(Larmore, 2003: 380)

supreme court 1
(PL 213)
1)

(2)
(3)

(PL

216)
(PL 217)

(PL 217)

! rational ~ reasonable, the burden of judgment, nonpublic reason,

inclusive and exclusive conception
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(reasons)

1)
(2)

(PL 227)
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(PL 230)2
(liberal political conception of justice)
(PL 223-)
1) (2)
3)
(ibid.) (guidelines of inquiry)
(ibid.)
(common sense)
(general beliefs)
(forms of reasoning)
(reasoning)

(controversial)

(comprehensive doctrines)

(the higher law) (the highest interpreter)

(the final interpreter)
(the exemplar) (PL 231)

&
(constituent power)
(ordinary power) (2) (the higher law
) ordinary law) (We
the People) 3)
(articulate) 4)
(bill of rights) )
(PL 231-232)
(dualist)
(PL 233)
: PL 232, note 14
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(antimajoritarian)
(PL 233-234)

(PL
235)

(public reason is the

sole reason the court exercises)(PL 235)

(PL 235)

(public conception of justice)3 (reasonable
variant thereof)
(the ideals and virtues of morality generally)
(PL 236)
(PL 237)

4(PL 237)

(normative gaps) 5

} political conception of justice

* “The constitution is not what the Court says it is. Rather, it is what the people acting
constitutionally through the other braches eventually allow the Court to say it is.”

> Peczenik gap Peczenik, 1989: 114 Raz ,
“Normativity is ultimately based on evaluative considerations, but in a way which leaves room for a
normative gap.” (Raz, 2001: 8)
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Kelsen (Geltung)

Kelsen

(reason in law)(Bobbio, 1988)
(Is normativity a matter of reason?)(Raz, 1999 1V;
1999 V)

(normative gaps is the various displaying forms of the
impossibility of completeness of normative realm)

(normativity is a matter of gaps)

(jump; Sprung)
(Foundation 136-)

6 We call an expression normative if it in a special way bundles up various forms

of gaps into a single unit of meaning.
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Kelsen
(Kelsen, 1979: 184-)

(Sollen)
(Sein) (Hume, David)

(conditional) (Tatbestand) (purpose)
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(begging the

question)

(efficacy gaps) (a valid norm)

(basis) (motivation)
(moving force) (will) (willingness) (desire)

(arbitrariness) (choice) (decision)

Raz Hart
(detached legal statement) Hart
(accepts) Raz

(approves)

(committed statement) (Raz, 1979: 153-) Hart Raz
(Hart, 1982: 154-)
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(separation
thesis)

(Sittlichkeit)

(legal reasoning) (legal argumentation)

(epistemology of law)

Peczenik
(transformation) “
”(jump) (Foundation 136)
Aarnio, Alexy = Peczenik
(Aarnio/ Alexy/Peczenik 1981, cited as Foundation)

Aleksander Peczenik

Robert Alexy

Aulis Aarnio Wittgenstein

9
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(Lebensform)
7
Foundation
Foundation
Peczenik Peczenik
(Peczenik, 1989: 114- 1999: 19-21)
B
B
B B
B
Peczenik
Peczenik
1999 20-21
S q
1) q S
2) S s1 s1
a) q S1
b)S1
8
(reasonably)®
(background culture)'®
! 1999 Alexy
1994/95 1995
8 Foundation 142-158 Peczenik transformation into the law
transformation inside the law
? Foundation reasonable  rational
Aarnio, 1987: 188-
' “Comprehensive doctrines of all kinds — religious, philosophical, and moral — belong to what we

may call the “background culture” of civil society. This is the culture of the social, not of the political.”
(PL 14) Rawls sometimes contrasts it with ‘the public political culture of a democratic society,” see PL
220. For Rawls, the public political culture is the cultural fact of democratic society from which the
political conception of justice finds its terms. See, Restatement 27.

10
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Alexy
(richtig)
1995: 227 (praktischer Diskurs)!!
(op. cit. 228)
Alexy (special-case
thesis; Sonderfallthese, )(Foundation 262)
1994/95: 139-141
(op. cit. 141-142) Alexy
Aarnio
(Foundation 437-)
(1)Aarnio
(Aarnio,

1987: 194-195;
(2)

1999: 122-123)

1999: 124-125 Foundation

3) (rational acceptability)
(Foundation 439)
4) (limit of the form of life) (Foundation
442)
H Diskursethik Diskurs
Habermas
Universalpragmatik Diskurs
New Theories of Discourse
discourse Torfing, 1999: 85, “A discourse is a differential

ensemble of signifying sequences in which meaning is constantly renegotiated.”

11
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Foundation
Aarnio
(Foundation 442)
1.
2.
3.
472 12
472

http://nwjirs.judicial. gov.tw/Index.htm

12
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Dworkin (concept and conception)
Dworkin
fairness  cruel

(conception)

down) (Dworkin, 1977: 134-137)

Rawls
13
554 365 407
554 2002 12 27
1999:4
13 2003: 284-287
14 45 2

13

62-69

14
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15

365

Aarnio

407

Peczenik

14
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common sense
(common morality)
(majority morality)
Aarnio
407
(expression) (sign)

(symbol)

15
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structure of practical gaps)

(recurring)

(articulation)

328

16 530

16

16

(contingency under certain

(discursive form)

2003:



8 2004 3 1-46

580
(existence)
ratio
(kantian model)
(regulative idea)
2003
181, 186~
(basic
modes)
(competing) Habermas
(alternative)
Aarnio, Alexy,
Peczenik

17
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(falsification)

Max Weber
(Weber, 1976: 19)
Weber Schmitt Kirchheimer 18 Habermas
Luhmann 19
Habermas
Weber  Legitimitétsglaube

(op.cit. 122) Habermas Wahrheitsbezug (Habermas, 1973:
131)

(Glauben- und
Wahrheitsfrei)

comprehensive doctrines doctrine

(motivational)

17 “Dje heute gelaufigste Legimitatsform ist der Legalitdtsglaube: die Fiigsamkeit gegeniiber formal
korrekt und in der iiblichen Form zustandgekommenen Satzungen.”

18 Schmitt, 1932; Kirchheimer, 1932/1996; 1933/1996

19 Habermas/Luhmann, 1971; Habermas, 1973

18
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(wide view) (in due
course) (Rawls, 1999: 152) (proviso) 20 Martin Luther
King
Weber
Habermas
Habermas
nonpublic reason
(articulation)
Habermas

Raz (epistemic abstinence)(Raz,

1995: 61, 65)
legis, lex
(displacement)
(antagonism) (legal disputes) (the Legal)
(the Judicial)

1.
2. (the Political)
3.
4.
5. fairness
6. (legal subject) (person)
7.
8. (argumentative)
2 Larmore Larmore, 2003:386
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10.
11.
12.

legi-timacy

judicialization of the Political)

(citizenship)

1-46

(due process)

(be located into)

legality

(legalization or

(exclusion) (freedom)
(the Judge)

(liberties

(the Judge will become the Executioner)

(isomorphism)

(analogizing)

(the new Morals)

20
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(the Legal)

Sittlichkeit ; the Ethical)

(the legal)
(legal gaps)
the Moral
(articulation)
(neat)
21

(the Political and the Social antagonism)??

21

(the Judicial)

due process  fairness

2 2003

21

(die
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(background culture of civil society)

(the public political culture)—
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Keywords: public reason, legal reasoning, normative gaps, constitutional
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(public reason) (legal
reasoning)

(normative gaps)

Abstract

This essay puts John Rawls’s conception of public reason and legal reasoning
under scrutiny. It investigates the commonalities and differences between
these two conceptions, and is destined to bring out a critique and reflection on
constitutionalism. According to Rawls, the supreme court in the constitutional
democracy with judicial review system represents the exemplar of public

reason.

Yet, the essay starts with a profound doubt on this viewpoint. Insofar as the
author is concerned, the fact that Rawls regards the supreme court as the
exemplar of public reason not only appears dubious theoretically, but also
exposes exactly the blind spot inherent in certain modes of thinking in liberal

constitutionalism. Apart from explicating the conception of public reason and

25
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demonstrating its fundamental characteristics with the analytic model of legal
reasoning, the essay proceeds with the concept of normative gaps in order to

show the theoretical difficulties of liberal constitutionalism in general.

This essay consists of the following parts: giving a brief account of the
fundamental characteristics of Rawls’s public reason (2); accounting for the
meaning and types of normative gaps (3); explaining the analytical model of
legal reasoning and its limits, which will be followed by a number of cases of
constitutional interpretations by the Grand Justice in Taiwan in order to give a
comparison between public reason and legal reasoning (4); on the basis of the
arguments heretofore, the fifth part of this essay constitutes an effort to
provide an alternative theory to interrogate further the blind spot of liberal
constitutional institutions and public reason - particularly, the
legalism/judicialism in the theory of legitimacy of liberalism (5); and the sixth

part is the conclusion (6).
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